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Court of Appeals of the District of Columbia 


No. 5796. 

; 

Charles K. Cregier, Appellant, 

vs. j 

j 

Thomas E. Robertson, Commissioner of Patents. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 52323. j 

Charles K. Cregier, Plaintiff, 

vs. 

Thomas E. Robertson, Commissioner of Patents, 

Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 
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1 Filed January 14, 1931. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

In Equity. 

No. 52323. 

Charles Kj Cregier, Chief Electrical Inspector, City Hall, 

I Chicago, Illinois, Plaintiff, 

vs. 

Thomas E. Robertson, Commissioner of Patents, 

Defendant. 

Bill of Complaint . , 

Under Sec. 4915, Revised Statutes (to Enforce Issuance of 

Patent). 

The Plaintiff states as follows: 

1. The Plaintiff, Charles K. Cregier, is a citizen of the 
United States, and a resident of Chicago, in the County 
of Cook, and State of Illinois, and brings this suit in his 
own right. 

2. The Defendant, Thomas E. Robertson, is the Com¬ 
missioner of Patents of the United States, having his legal 
residence in the State of Maryland, and his Official residence 
in the District of Columbia, and is here sued in his official 
capacity as the Commissioner of Patents of the United 
States. 

3. This bill is filed in accordance with the provisions 
of the Federal laws of the United States and particularly 
Section 4915 of the Revised Statutes, as amended March 
2, 1927. 

Two questions are presented: 

First. The correctness of the holding that the application 
is abandoned; 

Second. The question of patentability to the Plain- 

2 tiff of various claims to his construction. 

First. Holding of Abandonment. 

4. The Plaintiff Charles K. Cregier, is the original and 
first and sole inventor of the Talking Moving Picture 
Machine which forms the basis of his application for patent 
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I 

Serial No. 409,819, filed September 13, 1920, as a continua¬ 
tion of liis earlier application for patent Serial No. 358,063, 
filed February 18, 1907; which invention was not known or 
used by others in this country, or patented or described in 
any printed publication in this or any foreign cduntry, prior 
to his said invention, or for more than two yOars prior to 
his early application aforesaid, or patented in any foreign 
country on an application filed more than twelve months 
prior to the filing of the aforesaid early application, and 
not in public use or on sale in this country for more than 
two years prior to said early application, and that the in¬ 
vention has not been abandoned to the public. 

5. The early application Serial No. 358,063, and the later 
or continuing application Serial No. 409,819 were both filed 
and prosecuted in accordance with the Laws of the United 
States and the Rules of the Patent Office. 

6. Application Serial No. 409,819, when filed September 
13,1920, as a continuation in part of Application Serial No. 
358,063, contained 20 claims, of which claims 1 to 12, in¬ 
clusive, were first presented in that application, while 
claims 13 to 20, inclusive, were copied from the earlier ap¬ 
plication No. 358,063; and of this latter group, claims 17 and 
20, in the same or substantially the form here presented, 
had long stood allowed in said early application as claims 

15 and 18 thereof. 

3 7. On December 17, 1920, the Examiner rejected 

all of the claims of said application No. 409,819, ex¬ 
cept claims 17 and 20, which are the same or substantially 
the same as claims 15 and 18 of the earlier application No. 
358,063. The rejection of the other claims was upon the 
ground of res adjudicata , the Examiner taking the position 
that various of these claims were identical with claims 
w T hich had been rejected and disallowed on appeal in the 
earlier application No. 358,063; and that, as to the other 
claims, they were directed to the same subject matter as the 
claims of the first application, or might have been made in 
said earlier application. 

8. After amendment and argument by the applicant, the 
Examiner, on February 11, 1922‘, repeated his former rejec¬ 
tion and made it final, but noted the allowance therein of 
claims 17 and 20, which as stated had long been allowed in 
substantially the same form, in the earlier application No. 
358,063. 
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9. That prior to May 29, 1908, a patent not then having 
been obtained by the Plaintiff on his talking motion picture 
machine invention, the elder Brother of the Plaintiff, 
N. Banks Cregier, urged the employment by the Plaintiff of 
John G. Elliott, Esquire, of Chicago, to obtain a patent for 
the Plaintiff on his said invention; that on said date of 
May 29, 1908, said Elliott had approximately 20 years of 
experience in active practice in the United States Patent 
Office, and was widely known, both among the Patent Bar 
and inventors, as a patent lawyer of unusual skill and at¬ 
tainment; that said Elliott enjoyed the reputation, to the 

Plaintiff’s knowledge, and was a man of the highest 

4 professional character and integrity, careful, accu¬ 
rate, and trustworthy in the performance of his pro¬ 
fessional duties to his clients, and in his representation of 
them in the United States Patent Office; that said Elliott 
had, to Plaintiff’s knowledge, obtained patents from the 
United States Patent Office on many difficult and involved 
inventions; that among those patents, to the knowledge of 
the Plaintiff secured by said Elliott, were those of Plain¬ 
tiff’s said Brother in the musical, optical, and fire alarm 
arts; that on said date of May 29, 1908, said Elliott was 
representing Plaintiff’s said Brother in obtaining other 
patents for him. 

10. That influenced by these inducements set forth in 
Paragraph No. 9, the Plaintiff granted to said Elliott on 
May 29, 1908, the exclusive power of attorney to represent 
him in the United States Patent Office at Washington, 
thereby superseding the firm then engaged in the prosecu¬ 
tion of said application then on file for a patent on Plain¬ 
tiff’s talking motion picture machine invention, and on said 
date of May 29, 1908, placed entirely in the hands of said 
Elliott the exclusive legal management and control of all 
prosecutions for obtaining a patent for the Plaintiff on his 
said invention, and that the exclusive legal management 
and control of all prosecutions for the obtaining of a patent 
upon Plaintiff’s said invention remained in the hands of 
said Elliott for the next consecutive 15 years, until said 
Elliott voluntarily severed relations with the Plaintiff, as 
hereinafter shown. 

11. That the Plaintiff on said date of May 29, 1908, was 
and is now unskilled in and without knowledge of the 

5 necessary technical steps to obtain a patent from the 
United States Patent Office, and was and is now un- 
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acquainted with Patent Office procedure, and utterly igno¬ 
rant of the law governing the obtaining of a patent from 
the United States Patent Office; that the Plaintiff did.con¬ 
tinually from said date of May 29, 1908, until the discovery 
in 1929 of the allowance of claims 17 and 20 in said appli¬ 
cation No. 409,819, in the manner hereinafter set forth, rely 
solely upon said Elliott to furnish him with correct in¬ 
formation regarding all the details of the status of both of 
said patent applications in the Patent Office at Washing¬ 
ton ; that the Plaintiff relied solely upon said Elliott to cor¬ 
rectly inform him of the allowance of any and all claims by 
the United States Patent Office at Washington; that during 
this period from May 29, 1908 to 1929 above mentioned, 
the Plaintiff did rely upon and trust implicitly the profes¬ 
sional judgment, accuracy, care, skill and advice of said 
Elliott pertaining to all matters in connection with the 
professional employment of said Elliott by the Plaintiff 
for securing a patent for the Plaintiff on the said talking 
motion picture machine invention of the Plaintiff; that 
during said period of time from May 29, 1908 to 1929 the 
Plaintiff did not doubt, and had no cause or reason to 
doubt the information, judgment, advice, accuracy and skill 
of said Elliott given by said Elliott to the Plaintiff in his 
professional capacity pertaining to the prosecution of said 
applications in the United States Patent Office. 

12. That the record of the Patent Office shows that said 
Elliott remained sole attorney of record in the United 
States Patent Office for the Plaintiff on his said patent 
applications from May 29, 1908 until June 19, 1930; that 
said Elliott actively prosecuted said patent applica- 
6 tions in the United States Patent Office and actively 
endeavored to obtain a patent for the Plaintiff from 
the United States Patent Office on his talking motion pic¬ 
ture machine invention from May 29, 1908, until he became 
incompetent in the manner hereinafter specified, and during 
all of said period of active prosecution said Elliott had ex¬ 
clusive and complete charge and control of obtaining a 
patent for the Plaintiff on his said talking motion picture 
machine invention; that a majority of the period of active 
prosecution the Plaintiff was a man of very moderate finan¬ 
cial means, and was employed upon a small salary by the 
City of Chicago; that nevertheless, with the assistance of 
friends and others the Plaintiff succeeded in interesting. 
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the Plaintiff paid to said Elliott during said period of 
active prosecution a large sum of money for attorney’s 
fees and necessary expenses in endeavoring to obtain a 
patent upon the invention for the plaintiff; that the Plain¬ 
tiff possesses great technical knowledge of the electrical art 
and engineering as applied to talking motion pictures, and 
as a result thereof has worked himself up from a Chicago 
police telephone operator to and now holds the responsible 
position of Chief electrical inspector for the City of Chi¬ 
cago, a position requiring executive as well as technical 
skill, training and ability. 

13. That the Plaintiff, to aid his said attorney in obtain¬ 
ing a patent upon his said invention, constructed a life- 
size working model of his said talking motion picture ma¬ 
chine at Chicago, and took the same to Washington, set it 
up in a regular motion picture theater at Washington, D. C., 
and on March 10, 1917 there gave nine successive and suc¬ 
cessful demonstrations before the examining corps of the 
Patent Office, the high patent officials, including the Com¬ 
missioner and the Assistant Commissioner, and the Board 

of Examiners-in-Chief of the Patent Office and many 
7 of the general public, as will be more particularly 

referred to in Paragraph 50; that these demonstra¬ 
tions conclusively showed that the Plaintiff’s said talking 
motion picture machine was practical, useful and could 
obtain and maintain in compelled synchronism sound with 
a projected motion picture, so that the illusion vras pro¬ 
duced that the sound came from the characters shown upon 
the motion picture screen; that said demonstrations conclu¬ 
sively prove that the Plaintiff had perfected the talking 
motion picture art so as to compel the synchronization of 
sound with a projected picture, and conclusively prove that 
the machine which the Plaintiff invented could do that 
which the application then on file with the Patent Office 
averred. 

14. That prior to the year 1921, the exact date unknown 
to the Plaintiff, said Elliott, unknown to the Plaintiff, be¬ 
came affected with a serious and contagious disease, wffiich 
insidiously and gradually caused said Elliott to become 
physically and mentally sick, in a manner not easily ap¬ 
parent, and unknown to the Plaintiff said Elliott, during the 
years 1921, 1922 and 1923 became physically and mentally 
incapacitated to furnish trustworthy information, sound 
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advice, exercise skill and good judgment; that the Plain¬ 
tiff had no notice, constructive, actual or otherwise, of said 
Elliott’s illness until the fall of 1930, and could not by the 
exercise of reasonable care and diligence have discovered 
said Elliott’s illness prior to that time; that unknown to 
the Plaintiff, said Elliott failed to further prosecute said 
application No. 409,819 within one year subsequent to Feb¬ 
ruary 11, 1922; that in the spring of 1923 said Elliott in¬ 
formed the Plaintiff that further prosecution of said appli¬ 
cation No. 409,819 was useless, as no claims had been al¬ 
lowed by the Patent Office on said application, and none 
could be obtained, and for that reason he had failed to re¬ 
spond to the action of the examiner of February 11, 1922, 
on application No. 409,819, and that the application 
8 had thereby become abandoned, and then and there 
advised the Plaintiff against securing other counsel 
to further prosecute said application No. 409;819, for the 
reason advanced by said Elliott that no claims could ever 
be obtained on said application by any attorney, and that 
further prosecution would be useless and a waste of time 
and money; that upon this information and advice the 
Plaintiff trusted, relied and acted, and believed the same 
to be true and correct, and was lulled by said Elliott into 
the belief that he could never obtain a patent on his talking 
motion picture machine invention; that the Plaintiff had no 
cause to believe otherwise, and governed his future action 
in respect to the prosecution of application No. 409,819 
upon this advice furnished by said Elliott. 

15. That during the time of the prosecution of applica¬ 
tion No. 409,819, namely, from September 13, 1920, to Feb¬ 
ruary 11, 1923, the Plaintiff made diligent and repeated in¬ 
quiry of said Elliott as to the status of said application, 
and particularly whether any claims had been allowed in 
said patent application by the United States Patent Office; 
that at each and every time that the Plaintiff inquired of 
said Elliott as to whether any claims had been granted by 
the United States Patent Office on application No. 409,819 
Elliott was positive to the effect that no claims had been 
granted by the United States Patent Office on said appli¬ 
cation No. 409,819, and so stated to the Plaintiff; that the 
Plaintiff at each and every interview with his attorney, 
which were many during the prosecution of application 
No. 409,819, the Plaintiff believed the assertions and rep- 
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reservations of said Elliott, and relied upon and governed 
his actions upon said Elliott’s assertions that no claims 
had been allowed. 

16. That the Plaintiff did realize the importance of his 
invention, and was aware at all times that it was a com¬ 
mercially profitable invention, and at all times did 

9 use that degree of care and diligence which a reason¬ 
able man would use in his most important business 

in an endeavor to obtain a patent upon his invention; that 
notwithstanding that the Plaintiff could not procure a pat¬ 
ent on his invention, and was advised by his attorney that 
further prosecution was useless, the Plaintiff knowing that 
he was the first inventor of the talking motion picture ma¬ 
chine, endeavored continually to interest men of wealth 
and means to place his machine upon the market, and con¬ 
tinually endeavored during all the period of time of active 
prosecution, and continually thereafter until the present 
time endeavored to improve the loud-speaking and record¬ 
ing features of his said talking motion picture machine in¬ 
vention, and did maintain and continue his laboratory and 
studio after the year 1922 in the City of Chicago, and has 
given repeated and numerous successful demonstrations of 
his talking motion picture machine to those whom he has 
tried to interest financially in placing his machine upon the 
market and to many others, but was unsuccessful, because 
of no patent having been obtained on his invention, to se¬ 
cure very much assistance to place his said talking motion 
picture machine on the market; that the talking motion pic¬ 
ture machine which the Plaintiff gave his successful demon¬ 
strations in Washington before the Patent Office, has been 
carefully preserved and numerous and repeated demonstra¬ 
tions have been given therewith since that time, and this 
machine is capable of giving a demonstration before this 
Court which will be as perfect as that given by talking 
motion picture machines in general commercial use today. 
Plaintiff is informed and believes, and so charges, that no 
patent has been granted by the United States Patent Office 
to anyone covering the basic principle of synchronizing the 
sound with a projected motion picture, which under- 

10 lies the Plaintiff’s talking motion picture machine 
invention. 

17. The Plaintiff states that it was not until the spring 
of 1929, after obtaining from the Patent Office a certified 
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copy of his application No. 409,819, that he became aware 
that any claims had ever been allowed in the latter appli¬ 
cation No. 409,819; and that this discovery was due to a 
mere accident, or incident which could not have been an¬ 
ticipated and that except for this accident or incident, the 
fact that these two claims had been allowed would probably 
never have been discovered. 

18. That the circumstances under which the discoverv 
was made were that in the spring of 1929 the Plaintiff was 
invited by a mutual friend of a Mr. Arthur Watson, a tele¬ 
vision inventor and patent attorney of Chicago, Illinois, to 
witness at the laboratory of said Watson, in the City of Chi¬ 
cago, a demonstration of his television invention, and at 
that time he met said Arthur Watson; that in conversation 
with said Watson the subject matter of Plaintiff’s inven¬ 
tion in talking moving picture machines came up, and said 
Watson expressed surprise that no patent had ever been 
secured, and requested that he be permitted to see the rec¬ 
ords of the application or applications which Plaintiff had 
filed in the Patent Office and see if he could determine why 
the Patent Office had not allowed any claims to the Plaintiff. 

19. That upon inquiry at the office of his attorney for ac¬ 

cess to these files, the Plaintiff was advised that the records 
could not be located. j 

20. That thereupon an order was placed in the Patent 
Office for certified photostatic copies of the applications 
Nos. 358,063 and 409,819, the first letter of inquiry as to the 
cost thereof having been dated March 15, 1929. 

21. That by letter of April 1, 1929, Plaintiff was advised 
by the Chief Clerk of the Patent Office that the cost of a 
certified copy of application No. 409,819 would be $9.85; 

but at the same time advised him that application 
11 No. 358,063 could not be located; but the statement 
was added, however, that when the early application 
was found an estimate of the cost of a copy thereof would 
be given. 

22. That the money for the copy of No. 409,819 was fur¬ 
nished on or about April 4,1929, and the copy of that appli¬ 
cation received the latter part of April, 1929, the certificate 
of the Commissioner being dated April 24, 1929. 

23. That at the time the money was supplied for a copy 
of application No. 409,819, the Patent Office was again 
specifically requested to supply the copy of application 
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No. 358,063 as quickly as possible. But the copy not being 
received within a reasonable time, a letter was written re¬ 
garding the same on July 26, 1929; and no response being 
received to said last mentioned letter, an urgent telegraphic 
request therefor was sent the Commissioner of Patents on 
August 19, 1929. 

24. In response to the said telegram; that is, on August 
20, 1929, the Patent Office furnished an estimate of $70.40 
as the cost of the copy which amount was promptly for¬ 
warded, and the certified copy of said early application was 
finally received about the middle of September, 1929, the 
date of the Commissioner’s certificate being September 11, 
1929. Thus this copy was not received until about six 
months after it was originally ordered. 

25. Plaintiff states that it was not until he received the 
copy of the later or continuing application No. 409,819, the 
latter part of April, 1929, that he had any knowledge of 
claims ever having been allowed in that application; and 
it was not until the middle of September, 1929, when he 
received the copy of the earlier application No. 358,063; 
that he had any information of claims ever having been 

allowed in said early application. 

12 26. The Plaintiff states that this discoverv of al- 

lowed claims in the two applications came to him as 
a complete surprise, because he had always been informed 
by his attorney that no claims had ever been allowed in 
either of the applications. Plaintiff further states that 
upon making this discovery he interviewed his attorney, 
and the latter still contended that no claims had ever been 
allowed, and was convinced that he was mistaken only when 
he had an opportunity to inspect the certified copy of the 
said application No. 409,819. 

27. That while the copy of the later or continuing appli¬ 
cation No. 409,819 was received in the spring of 1929, the 
copy of the earlier application No. 358,063 was not received 
until about the middle of September, 1929, and it was im¬ 
possible to secure competent assistance until both copies 
were in hand. 

28. The Plaintiff further states that as soon as all of 
the papers were received from the Patent Office in the fall 
of 1929, and legal assistance could be secured, a petition 
was filed with the Commissioner of Patents on June 13, 
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1930, asking him to hold that the failure to respond to the 
final rejection of February 11,1922, within a year from that 
date was due to the circumstances set forth above, unavoid¬ 
able within the meaning and spirit of Section 4894 of the 
Revised Statutes of the United States, which petition was 
denied by decision of the First Assistant Commissioner 
dated July 14, 1930. j 

29. That the decision of the First Assistant Commis¬ 
sioner of the United States Patent Office, dated July 14, 
1930, asserted that the circumstances set forth in the pe¬ 
tition to revive did not constitute unavoidable delay 

13 within the meaning and spirit of Section 4894 of 
the Revised Statutes of the United States, and al¬ 
leged that the evidence then before said Commissioner at 
that time did not justify him in restoring said applica¬ 
tion No. 409,819 to the status of a pending application; 
that said decision of said Assistant Commissioner alleged 
specific reasons why the evidence in the judgment of said 
Assistant Commissioner was insufficient, within the com¬ 
prehension of Section 4894 of the Revised Statutes of the 
United States to constitute unavoidable delay. 

30. That to overcome these alleged deficiencies in the 
• evidence before the said Assistant Commissioner and the 

reasons assigned by him why the delay was not shown at 
that time to be unavoidable, the Plaintiff secured more 
than twenty new and additional affidavits from persons 
living in widely separated parts of the United States; that 
many of said affidavits came from persons living in the 
State of Illinois; that many of said affidavits came from 
persons living in the District of Columbia; that some of 
said affidavits came from the states of Washington and 
California, and some of said affidavits came from the State 
of New York; that these affidavits were attached to a 
renewed petition to revive said application No. 409,819, 
which was filed in the United States Patent Office on or 
about October 18, 1930; or to a supplement to said re¬ 
newed petition to revive filed in the United States Patent 
Office on or about October 25, 1930; that said affidavits so 
attached overcame each and every reason alleged by said 
Assistant Commissioner in his said decision of July 14, 
1930 as to why the evidence was deemed by him to be in¬ 
sufficient to show unavoidable delay, and did supply, pro- 
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vide for and overcome each and every alleged defi- 

14 ciency in the proof and evidence pointed out by said 
Assistant Commissioner in his said decision. 

31. That the first alleged deficiency pointed out by said 
Assistant Commissioner was that in the judgment of said 
Assistant Commissioner the evidence did not show that the 
Plaintiff asked said Elliott at the time said Elliott in¬ 
formed the Plaintiff that application No. 409,819 was 
abandoned whether any claims in said application were 
allowed by the United States Patent Office; that to meet 
this alleged deficiency two of said affidavits, worthy of 
belief and credit, which were filed with said renewed peti¬ 
tion or said supplement thereto, positively showed that the 
Plaintiff did at that time inquire if any claims were allowed 
by the United States Patent Office on said application No. 
409,819. 

32. That the second alleged deficiency pointed out by 

said Assistant Commissioner was that in the judgment of 

said Assistant Commissioner the evidence did not show 

that had the Plaintiff inquired of said Elliott at the time 

when said Elliott informed the Plaintiff that application 

No. 409,819 was abandoned that the Plaintiff could not 

have learned from said Elliott the status of application No. 

409,819; that to meet this alleged deficiency seven of said 

affidavits, worthy of belief and credit, which were filed with 

said renewed petition or said supplement thereto, posi- 

tivelv showed that the Plaintiff could not have learned from 
* 

said Elliott at that time correct information as to the 
status of application No. 409,819, and whether any claims 
had been allowed by the United States Patent Office. 

33. That the third alleged deficiency pointed out by said 
Assistant Commissioner was that in the judgment of said 
Assistant Commissioner the evidence did not show that 

the Brother of the inventor did inquire of said El- 

15 liott six years after said application No. 409,819 be¬ 
came abandoned if any claims in said application 

were granted by the United States Patent Office, and that 
said Elliott replied in the negative, but that this was suffi¬ 
cient lapse of time for said Elliott “to have forgotten this 
matter as to the two claims being allowed;” that to meet 
this alleged deficiency five of said affidavits, worthy of be¬ 
lief and credit, which were filed with said renewed peti¬ 
tion or said supplement thereto, positively showed that dur- 
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ing the prosecution of said application No. 409,819, and 
while the same was a pending application, and especially in 
the years 1922 and 1923 the plaintiff personally and others 
on his behalf, made frequent inquiries of said Elliott 
whether any claims were allowed on said application No. 
409,819 by the United States Patent Office, and that said 
Elliott always replied in the negative. 

34. That the fourth alleged deficiency pointed out by 
said Assistant Commissioner was that in the judgment of 
said Assistant Commissioner the evidence showed that the 
Plaintiff and said Elliott were financially interested in the 
same company and were frequently in communication and, 
therefore, said Assistant Commissioner draws the con¬ 
clusion that “ there must have been some knowledge on the 
part of the inventor that something had been allowed in 
the case;” that to meet this alleged deficiency seven of 
said affidavits, worthy of belief and credit, which were 
filed with said renewed petition or said supplement thereto, 
positively showed that Plaintiff at the time said appli¬ 
cation No. 409,819 was filed that the Company! referred to 
by said Assistant Commissioner had become bankrupt and 
ceased all business, and seven affidavits so attached showed 
that correct information concerning the allowance of 
claims in said application No. 409,819 was not and could 
not be learned from said Elliott and the affidavit of the 

Plaintiff so attached positively states that he had 
16 no knowledge of the allowance of any claims on 
said application No. 409,819 by the United States 
Patent Office. I 

35. That the fifth alleged deficiency pointed out by said 
Assistant Commissioner was that in the judgment of said 
Assistant Commissioner the evidence did show that the 
Plaintiff could have readily ascertained whether any claims 
had been allowed in 1924 from said Elliott; that to meet 
this alleged deficiency many new and additional affidavits, 
worthy of belief and credit, which were filed with said re¬ 
newed petition or said supplement thereto, positively 
showed that the Plaintiff could not have ascertained from 
said Elliott in 1924 that any claims had been allowed by 
the United States Patent Office on application No. 409,819. 

36. That the sixth alleged deficiency pointed out by said 
Assistant Commissioner was that in the judgment of said 
Assistant Commissioner the evidence did show that the 

i 


14 


CHARLES K. CREGIER VS. 


applicant waited a year and two months before bringing a 
petition to revive; that to meet this alleged deficiency many 
new and additional affidavits, worthy of belief and credit, 
which were filed with said renewed petition or said supple¬ 
ment thereto, positively showed that the Plaintiff was dili¬ 
gent in attempting to get his said patent application No. 
409,819 restored to the status of a pending application, and 
the affidavit of the Plaintiff on this particular matter has 
attached to it many exhibits which show conclusively that 
the Plaintiff as soon as the discovery was made imme¬ 
diately began to take steps to present a petition to revive 
to the United States Patent Office; that six months of said 
delay was caused by the Patent Office not being able to find 
said application No. 358,063 upon which application No. 
409,819 was based; that the other delay was due to getting- 
up necessary evidence, affidavits, and the selection of 
proper attorneys, and the new additional affidavits at¬ 
tached to said renewed petition to revive and the 
17 supplement thereto conclusively show that the 
Plaintiff was interested in attempting to get for 
Plaintiff application No. 409,819 restored to the status of 
a patent application and did exercise all diligence that 
could be exercised under the circumstances to present the 
revival of application No. 409,819 to the Patent Office as 
soon as possible. 

37. That the seventh alleged deficiency pointed out by 
said Assistant Commissioner was that in the judgment of 
said Assistant Commissioner the evidence did show that 
the Plaintiff was informed in 1924 by said Elliott that said 
Elliott had permitted said application No. 409,819 to be 
abandoned and that the Plaintiff waited six years before 
taking any steps to revive said application No. 409,819, and 
that no evidence was presented upon which to base the 
holding that the delay in prosecution was unavoidable; that 
this alleged deficiency in the evidence last mentioned was 
not warranted or justified by the evidence then before the 
Assistant Commissioner, but in order to make the showing 
stronger and conclusive, the Plaintiff did attach to his said 
petition to revive or to the supplement thereto many affi¬ 
davits which showed the Plaintiff was not negligent in 
waiting the time he did wait after being informed by his 
attorney that application No. 409,819 had become aban¬ 
doned before he commenced steps to revive said applica- 
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tion No. 409,819, and that on the contrary said affidavits 
last mentioned show the Plaintiff to have exercised that 
degree of care which a prudent and careful man would 
exercise in his most important business in not taking steps 
sooner to revive application No. 409,819. 

38. That notwithstanding the additional evidence pre¬ 
sented to the United States Commissioner of Patents on 
said renewed petition and said supplement thereto, the said 

Assistant Commissioner on December 13, 1930 
18 handed down a memorandum decision in which he 
held, without any reason being assigued, that the 
record then before him, which consisted of the original 
petition to revive, said renewed petition to revive and said 
supplement attached thereto, with all the affidavits in sup¬ 
port thereof * 4 falls far short of establishing: that the de¬ 
lay was unavoidable;’ ’ that thereafter, or on or about the 
20th day of December, 1930, the Plaintiff filed his petition 
for reconsideration of the renewed petition to revive, 
specifically asking the United States Commissioner of Pat¬ 
ents why the record fell “far short of establishing that 
the delay was unavoidable ’ ’, and on December' the 27, 1930, 
said First Assistant Commissioner handed down another 
memorandum decision, in which he held that the reasons 
had already been assigned by the Commissioner in the 
decision of said Assistant Commissioner of July 14, 1930, 
and that the additional showing presented by said renewed 
petition and said supplement thereto, and the evidence filed 
therewith “does not overcome these reasons.” 

39. Plaintiff states that the failure of the Commissioner 
of Patents to hold that the application No. 409,819, was not 
abandoned was, in view of the showing made, arbitrary or 
capricious, and did not involve the exercise 6f his discre¬ 
tion as the Statute requires. 

40. That in support of this last statement, it is asserted 
that neither the opinion denying the renewed petition, nor 
the decision denying reconsideration thereof, makes any 
holdings, or gives any explanations, as to wherein the 
showing made was not sufficient to establish that the delay 
was unavoidable; and, therefore, Plaintiff does not know, 
and has been unable to ascertain, the actual view of the 
Commissioner of Patents with respect to this; showing. 

41. Plaintiff asserts that he has never abandoned the 
invention, or the application for patent thereon; but has 
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always regarded himself both as the true and first inventor 
of the invention disclosed and claimed in the application 
No. 358,063, and the continuation thereof No. 409,819. 

19 Second. Patentability. 

42. Plaintiff states that while claims 17 and 20 stand al¬ 
lowed herein (except for the holding of abandonment of the 
application) there are other claims also which are allowable 
to him, and which are necessary for the proper protection 
of his invention. For convenience of reference these 
claims will be separated into groups, and each group will 
be referred to separately. Group “A”, will include only 
said claims 17 and 20; Group “B”, will include claims 14, 
15, 16, 18 and 19; Group “C”, will contain only claim 13; 
Group 4 4 D ’ ’, which will include claims 5 and 9; and Group 
4 ‘ E 7 will include new claims 22, 23, 24, 25, 26, 27 and 28. 

43. Group A—Claims 17 and 20. 

These claims read as follows: 

17. The combination of a moving picture record, a mov¬ 
ing sound record, means for maintaining synchronism be¬ 
tween said records, a sound transmitter, sound reproducers 
located at a distance from said transmitter in the vicinity 
of the surface upon which the moving pictures are pro¬ 
jected, means electrically connecting the reproducers with 
said transmitters, and means for selectively energizing any 
number of said receivers to the exclusion of another or 
others. 

20. The combination with a moving picture projecting 
record and a receiving surface for the pictures thereof, of 
a movable sound record located near said picture record, 
and adapted for movement in synchronism therewith, 
means for moving said records in synchronism, an electric 
transmitter, operable by said sound record to vary an elec¬ 
tric current in substantial harmony with the sound 
recorded on said sound record, a plurality of electric 
sound reproducers or receivers near said picture receiving 
surface, electric circuits connecting said transmitter and 
said receivers, and means for selectively energizing either 
or any number of said receivers. 
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Claims 17 and 20 have stood allowed in this application 
ever since the first official action therein on December 17, 
1920. Claim 17 in almost the exact form, and claim 20 in 
the identical form here presented, were allowed in 

20 the earlier application No. 358,063, by the Ex- 
aminers-in-Chief in their decision of October 5,1915, 

being numbered at that time claims 4 and 7 respectively. 
They were later rejected by the Examiner on what he re¬ 
garded as new art, and were again allowed by the Ex- 
aminers-in-Chief over these references in the later decision 
of April 14, 1918, being at that time numbered 15 and 18 
so that the claims referred to by the Examiners-in-Chief 
in the decision of October 5,1915, as claims 4 and 7, and the 
claims referred to in the decision of April 14, 1918, as 15 
and 18, are in fact the same identical claims. 

The only difference between claim 17 of this application 
Nq. 409,819, and claims 15 (early claim 5) of application 
No. 358,063, is that in the claim as it now stands, the word 
“reproducers’* has been substituted in the latter part 
thereof for “receiver”, the latter word being 1 incorrectly 
used in the early claim. Claim 20 of application No. 
409,819 is identical with claim 18 of the early application. 

44. Group B—Claims 14, 15, 16, 18, and 19. 

j 

The claims of this group are identical with certain claims 
at one time allowed by the Examiner s-in-Chief (but sub¬ 
sequently rejected) in the early application No. 358,063. 
They read as follows : 

14. The combination of a moving picture record, a mov¬ 
ing sound record, means for maintaining synchronism be¬ 
tween said records, a sound transmitter, a sound repro¬ 
ducer located at a distance from said transmitter and in the 
vicinity of the surface upon which the moving pictures are 
projected, and means operatively connecting the repro¬ 
ducer with the transmitter. 

15. The combination of a moving picture machine, a mov¬ 
ing sound record machine, a sound transmitter machine, 
means for maintaining synchronism between the moving 

pictures and recorded sounds, a sound reproducer 

21 located at a distance from both machines and in the 
vicinity of the surface upon which said pictures are 

2—5796a 


18 


CHARLES K. CREGIER VS. 


projected, and means electrically connecting said trans¬ 
mitter and reproducer. 

16. The combination of a moving picture record, a mov¬ 
ing sound record, means for maintaining synchronism be¬ 
tween said records, a sound transmitter, a plurality of 
sound reproducers located at a distance from said trans¬ 
mitters and in the vicinity of the surface upon which the 
moving pictures are projected, and means electrically con¬ 
necting said reproducers with the transmitter. 

18. The combination of a moving picture record, a mov¬ 
ing sound record, a positive gear mechanism connecting 
and maintaining synchronism between said records, a 
sound transmitter, a sound reproducer located at a distance 
from said transmitter and in the vicinity of the surface 
upon which said moving pictures are projected, and means 

electrically connecting the receiver with the transmitter. 

• 

19. The combination with a moving picture projecting 
record, and a receiving surface for the pictures thereof, of 
a movable sound record located near said picture record, 
and adapted for movement in synchronism therewith, 
means for moving said records in synchronism an electric 
transmitter operable by said sound record to vary an elec¬ 
tric current in substantial harmony with the sounds re¬ 
corded on said sound record, a plurality of electric sound 
reproducers, located near said picture receiving surface, 
and an electric circuit connecting said transmitter and said 
receivers. 

45. Plaintiff states that these claims were early rejected 
by the Examiner on various patents, but his decision was 
reversed by the Examiners-in-Chief by the decision of 
October 5, 1915; the claims being at that time claims num¬ 
bered as 1, 2, 3, 5 and 6 respectively. After the decision 
all of the claims of both Group 1 4 A” and Group “B” were 
rejected by the Examiner. The patents relied upon by the 
Examiner in this rejection included patents cited earlier 
in the history of the case, and also a certain so-called French 
patent of addition, No. 936, dated January 7, 1903. The 
entire art relied upon is set forth in the decision of the 
Examiners-in-Chief of August 14, 1918, as follows: 

Amet, 573,071, Dec. 15, 1896. 

Schaefer, 762,948, June 21, 1904. 


99 
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Baker, 814,663, March 13, 1906. 

Meester, British, 22,566, Oct. 19, 1903. 

Meester, British, 413, Jan. 9, 1905. 

Gaumont, French, 936, Delivered Jan. 7, 1903; pub¬ 
lished April 27, 1903 (no drawings); said to be an 
addition to French patent No. 312,613; 

Berthon, German, 104,475. 

Meester, German, 145,780. 

Gaumont (U. S.), 752,394, Feb. 16,1904. 

46. Plaintiff states that while the above patents were 
referred to by the Examiner, an analysis of the decision of 
the Examiners-in-Chief shows that this tribunal sustained 
the rejection on the U. S. patent to Gaumont No. 752,394, 
and the two British patents to Meester, all of which show 
substantially the same subject matter, combined with the 
French patent of addition No. 936, which was newly dis¬ 
covered by the Examiner. 

47. Plaintiff asserts that this rejection was unsound and 
that these claims are allowable to him, because the dis¬ 
closures shown in the Gaumont and Meester patents are 
inoperative, and the disclosure of French patent of addi¬ 
tion is too meager to constitute a sufficient disclosure of 
any construction. Moreover, this French patent of addi¬ 
tion purports to be an addition to French patent No. 
312,613, which patent was not before the Examiner, and 
was not before the Examiners-in-Chief. 

48. The Examiners-in-Chief in their decision of October 
5,1915, when the French patent of addition No; 936 was not 
before them, held that this general subject matter was pat¬ 
entable to plaintiff, and allowed all of the claims consti¬ 
tuting Groups “A” and “B”. In their later decision of 
August 14,1918, this tribunal referred to their earlier state¬ 
ment as to patentability, but reversed their former deci¬ 
sion on the strength of said French patent of addition No. 
936. This reference being insufficient, and therefore in¬ 
valid, these claims are allowable to plaintiff on the basis 
upon which the}’ were first allowed in the decision of Octo¬ 
ber 5, 1915 (then numbered 1, 2, 3, 5 and 6). 

23 49. Group C—Claim 13. 

Plaintiff submits but one claim in this group, which is 
claim 13 of application No. 409,819. The claim was sug- 
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gested by the Examiners-in-Chief in their decision of April 
5, 1917. It reads as follows: 

13. The combination with a moving picture projecting 
machine and a distant screen, of a sound record located 
in the vicinity of the projecting machine and operatively 
connected therewith, and means for causing the sounds 
which are recorded on the sound record to be propagated 
in the vicinity of the screen in synchronism with the pic¬ 
tures. 

50. Plaintiff states that during the pendency of plain¬ 
tiff’s early application No. 358,063 before the Examiner-in- 
Chief; that is, on or about March 10, 1917, the practica¬ 
bility of plaintiff’s invention, and particularly the syn¬ 
chronizing features thereof, was established by a demon¬ 
stration of the machine given at the Empress Theater in 
Washington, D. C., before the then Commissioner of Pat¬ 
ents, the then Assistant Commissioner of Patents; all of 
the members of the Board of Examiners-in-Chief; and 
various other officials of the Patent Office, and the general 
public. Plaintiff is informed and believes, and therefore 
avers, that the demonstration referred to so fully con¬ 
vinced the Examiners-in-Chief, before whom the case was 
then pending, of the practicability of the invention, that 
said tribunal was thereby induced to suggest to plaintiff in 
its decision of April 5, 1917, the claim referred to above as 
constituting Group “C”. 

51. Plaintiff, acting upon the suggestion of the Ex¬ 
aminers-in-Chief, embodied said claim (Group C) in his 
earlier application No. 358,063, as claim 1, thereof, and this 
claim was later carried over into his application No. 409,819 
as claim 13 of that application. Notwithstanding the his¬ 
tory of this claim (Group C), the Examiner subse- 

24 quently rejected this claim with the claims of 
Group “A” and Group “B” on the references listed 
above; and the Examiners-in-Chief in their decision of 
August 14, 1918, sustained this rejection. And this rejec¬ 
tion was on November 1, 1919, sustained by the First As¬ 
sistant Commissioner. 

Plaintiff asserts with respect to this claim (Group C), 
that the rejection was unsound for the same reasons that 
the rejection of the claims constituting Group “B” was 
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unsound, and that therefore this claim should be allowed 
over any art heretofore discovered. 

52. Group D—Claims 5 and 9. j 

Plaintiff states that claims 5 and 9, constituting Group 
“D” were first made in the later or continuing applica¬ 
tion No. 409,819, having been introduced therein at the 
time the application was filed on September 13,1920. These 
claims read as follows: j 

5. A talking moving picture machine, comprising a pic¬ 
ture machine and a phonograph machine unified by a shock 
insulating means compelling minute and true synchronism 
of screen pictures and related sound waves throughout the 
entire length of the picture film and of the sohnd record. 

9. A talking moving picture machine, having in combina¬ 
tion a picture projecting machine provided with a drive 
shaft, and a phonograph having a shaft constituting a con¬ 
tinuation of said drive shaft, said shafts being connected 
by a substantially rigid shock-absorbing element. 

i 

53. Plaintiff states that the claims of this group were 
rejected by the Examiner in the first official letter on De¬ 
cember 17, 1920, on the following patents: 

Amet, 1,162,433, Nov. 30, 1915. 

Amet, 1,221,407, April 3, 1917. 

Joly, 839,152, Dec. 25,1906, in view of j 
Baker, 814,663, Mar. 13, 1906. I 

Schaefer, 762,948, June 21, 1904. 

The insufficiency of these references to meet these claims 
was pointed out by plaintiff, but on February 11, 1922, the 
Examiner finally rejected the claims of this group, with 
other claims of the case. 

25 Plaintiff asserts that the rejection of the Exami¬ 
ner of the claims of the group was not justified, 
because they are not met by the references cited against 
them, taken singly or combined as stated. Therefore, plain¬ 
tiff is informed and believed, and therefore avers, that 
these claims should be allowed. 

54. Group E—Proposed Claims 22, 23, 24, 25, 26, 27 and 28. 

Plaintiff states that the claims of this group have never 
been passed upon by the Examiner; and, in fact, have 
never been entered in the case, although they were em- 
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bodied in an amendment filed on or about December 4, 
1930. The claims read as follows: 

22. The combination with a moving picture projecting 
machine and a distant screen, of a sound record located in 
the vicinity of the projecting machine and operatively con¬ 
nected therewith, means for causing the sounds which are 
recorded on the sound record to be propagated in the 
vicinity of the screen in synchronism with the pictures, 
and means for varying the sound produced. 

23. The combination of a moving picture record, a mov¬ 
ing sound record, means for maintaining synchronism be¬ 
tween said records, a sound transmitter, sound reproducing 
means located at a distance from said transmitter and in 
the vicinity of the surface upon which the moving pic¬ 
tures are projected, means operatively connecting the re¬ 
producer with the transmitter, and means for varying the 
sound at the will of the operator. 

24. The combination of a moving picture machine, a 
moving sound record machine, a sound transmitter ma¬ 
chine, means for maintaining synchronism between the 
moving pictures and recorded sounds, sound reproducing 
means located at a distance from both machines and in 
the vicinity of the surface upon which said pictures are 
projected, means electrically connecting said transmitter 
and reproducer, and means for varying the electrical con¬ 
nections to vary the volume of sound produced. 

25. The combination of a moving picture record, a mov¬ 
ing sound record, means for maintaining synchronism be¬ 
tween said records, a sound transmitter, a plurality of 
sound reproducers located at a distance from said trans¬ 
mitter and in the vicinity of the surface upon which the 
moving pictures are projected, means electrically connect¬ 
ing said reproducers with the transmitter, and means for 
varying the sound given off by the reproducers. 

26. The combination of a moving picture record, a mov¬ 
ing sound record, means for maintaining synchronism be¬ 
tween said records, a sound transmitter, sound reproducers 
located at a distance from said transmitter in the vicinity 
of the surface upon which the moving pictures are pro¬ 
jected, means electrically connecting the reproducers 

26 with said transmitter, and means for energizing any 
number of said receivers to the exclusion of another 
or others. 
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j 

27. The combination of a moving picture record, a mov¬ 

ing sound record, a positive gear mechanism connecting 
and maintaining synchronism between said! records, a 
sound transmitter, a sound reproducer located at a dis¬ 
tance from said transmitter and in the vicinity of the sur¬ 
face upon which moving pictures are projected^ means elec¬ 
trically connecting the reproducer with the I transmitter, 
and means for varying the electrical connections to vary 
the sound produced. j 

28. The combination with a moving picture projecting 
record, and a receiving surface for the pictures thereof, of 
a movable sound record located near said picture record, 
and adapted for movement in synchronism therewith, 
means for moving said records in synchronism, an electric 
transmitter operable by said sound record to vary an elec¬ 
tric current in substantial harmony with the sounds re¬ 
corded on said sound record, a plurality of electric sound 
reproducers located near said picture receiving surface, 
an electric circuit connecting said transmitter and said 
reproducers, and means to vary the sound produced. 

55. Plaintiff further states with respect to this set of 
claims (Group “E”) that they differ from the claims of 
Groups “B” and “C” only in that they are more limited 
than those claims. 

Claim 22 is identical with claim 13 (Group f‘C”), except 
that it includes as an additional element, means for vary¬ 
ing the sound produced. 

Claim 23 is identical with claim 14 (Group f‘B”), except 
that the term “reproducer’’ is changed to read reproduc¬ 
ing means, and that “ means for varying the sound at the 
will of the operator’’ has been added to the claim. 

Claim 24 is like claim 15 (Group “B”), except that it 
has been modified in substantially the same particulars 
as claim 23. 

Claim 25 is the same as claim 16 (Group “B”), except 
that the claim includes in addition ‘ 4 means for varying 
the sound given off by the reproducers.” 

Claim 26 is the same as claim 17 (Group “A”), which 
has long stood allowed both in this application and in the 
earlier application, except that the last element has been 
modified to omit the word “selectively” in the latter part 


i 
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thereof so as to make the last element read “means 

27 for energizing any number of said receivers to the 
exclusion of another or others.” 

Claim 27 is the same as claim 18 (Group “B”), except 

that it includes as an additional element “means for vary- 

* 

ing the electrical connection to vary the sound produced.” 

Claim 28 is the same as claim 19 (Group “B”), except 
that it includes as an additional element “means to vary 
the sound produced.’ ’ 

56. Plaintiff asserts that all of the claims of Group E 
define his invention in a more limited way than the other 
claims; that the invention defined thereby was made by 
plaintiff; was not known or used by others in this country, 
or patented or described in any printed publication in this 
or any foreign country, prior to his invention, or for more 
than two years prior to his early application No. 358,063, 
aforesaid, or patented in any foreign country on an ap¬ 
plication filed more than twelve months prior to the filing 
date of said application, and not in public use or on sale 
in this country for more than two years prior to the filing 
date of said application No. 358,063, and that the inven¬ 
tion covered bv these claims has not been abandoned to 

mJ 

the public. 

57. Plaintiff hereby makes profert of duly certified 
copies of the file wrapper and contents of his application 
Serial No. 358,063 filed February 18, 1907, and of his con¬ 
tinuing application No. 409,819 filed September 13, 1920. 

58. Plaintiff states that no appeal has been taken to the 
Court of Customs and Patent Appeals from the refusal of 
the Commissioner of Patents to issue a patent to him. 

59. Plaintiff asserts that this bill is filed within the statu¬ 
tory time requiring action of an applicant after refusal of 
a patent by the Commissioner of Patents. 

60. Plaintiff hereby offers to pay all of the expenses of 
this suit. 

28 Wherefore plaintiff prays that this Honorable 
Court decree— 

First . That the delay in the prosecution of Serial No. 
409,819 was unavoidable within the legal definition of this 
term, and that therefore said application is now properly 
pending before the Patent Office; 

Second. That plaintiff is entitled to a patent including 
all of the claims referred to as groups “A”, “B”, “C”, 
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“D”, and “E”, respectively, and such other claims as this 
court may find patentable; 

Third. That the Commissioner of Patents be authorized 
to issue a patent to plaintiff embodying all of ; such claims, 
or such of them as this Honorable Court concludes may be 
properly issued thereon, and any others which the Court 
may hold to be patentable to plaintiff. 

CHARLES K. CREGIER, 

By HENRY E. STAUFFER, 

His Solicitor. 

JULIAN S. EATON, j 

Counsel for Plaintiff. 

E. F. P. BRIGHAM, 1 

Counsel for Plaintiff. 

j 

29 Motion to Dismiss. j 

| 

Filed January 23,1931. 

* * * * • * ♦ 

To the Honorable Judges of the Supreme Court of the 
District of Columbia: 

And now comes Thomas E. Robertson, Commissioner of 
Patents, defendant in the above entitled cause, and moves 
the Court to dismiss the bill filed therein on the following 
grounds: 

I. The Bill of Complaint shows (paragraph 8) that the 
claims of plaintiff’s application, 409,819, except claims 17 
and 20, were finally rejected by the examiner on February 
11, 1922; that plaintiff failed to respond to said action 
(rejection) of the examiner (paragraphs 14 and 28), and 
that the application had thereby become abandoned under 
the provisions of Sec. 4894 R. S., which section pro- 

30 vides that upon failure of an applicant to prosecute 
his application within one year (now six months) 

after any action therein, the application shall be regarded 
as abandoned “ unless it be shown to the satisfaction of the 
Commissioner of Patents that such delay was unavoid¬ 
able.” The question whether the delay in the prosecution 
of an application was unavoidable having thus been sub¬ 
mitted to the discretion of the Commissioner of Patents bv 

•/ 

law and the Commissioner having held in this case that the 
delay was not unavoidable, this Court is without jurisdic¬ 
tion to review that action. 
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II. This Court is without jurisdiction to consider the 
merits of the claims presented in the Bill of Complaint 
(paragraphs 43, et seq.) as no appeal was taken from the 
final rejection of the examiner of February 11, 1922, to the 
Board of Examiners-in-Chief, or to the Commissioner of 
Patents, or to the Court of Appeals, as provided by the 
statutes, Sections 4909, 4910, 4911, R. S., then in force, such 
appeals being a prerequisite to the prosecution of a Bill in 
Equity under Section 4915 R. S. Plaintiff has no standing 
in this Court under Sec. 4915 R. S., as he is not here with 
an application that is pending in the Patent Office within 
the meaning of that section. Both of the applications men¬ 
tioned in the bill are, and have been, abandoned for many 
years. 

III. If the Court holds that it has jurisdiction to review 
the Commissioner’s action denying the petitions to 

31 revive, then the bill itself on its face and by refer¬ 
ence to the applications which have been made a part 
of the bill shows that the delay was not unavoidable. The 
record shows that no action was taken by plaintiff in re¬ 
sponse to the examiner’s action of February 11, 1922, until 
a petition to revive the application w’as filed on June 13, 
1930 (paragraph 28). It thus appears that a period of over 
eight years elapsed in which nothing was done to prosecute 
the application and a period of seven years elapsed after 
the application actually became abandoned before the first 
petition to revive w r as filed. The reasons given in the bill 
and in the petitions in excuse for taking no action wrhatever 
in the case for more than eight years are clearly insufficient 
to establish that the failure to prosecute the application 
was unavoidable. 

It is submitted that no showing has been made in the 
petition filed June 13, 1930, or in the supplemental petition 
filed October 25, 1930, to justify restoring plaintiff’s appli¬ 
cation to the status of a pending application. 

Wherefore defendant prays that the Bill of Complaint 
be dismissed with costs against plaintiff. 

THOMAS E. ROBERTSON, 

Commissioner of Patents. 

T. A. HOSTETLER, 

Solicitor for the Patent Office, 

Attorney for Defendant. 

January 23,1931. 



I? 
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j 

Stipulation to Amend Bill of Complaint . 

j 

Filed March 2, 1931. 
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It is hereby stipulated, by and between the Solicitor for 
the Plaintiff and the Solicitor for the Defendant, the Court 
consented, that the Bill of Complaint be amended as 
follows: 

Paragraph 12', lines 1 to 8 inclusive, to be changed to 
read: 

That the record of the Patent Office shows that said 
Elliott remained sole attorney of record in the United 
State Patent Office for the Plaintiff on his said patent appli¬ 
cations from May 29, 1908 until June 19, 1930; that said 
Elliott actively prosecuted said patent applications in the 
United States Patent Office and actively endeavored to ob¬ 
tain a patent for the Plaintiff from the United States Pat¬ 
ent Office on his talking motion picture machine invention 
from May 29, 1908 until he became incompetent in the man¬ 
ner hereinafter specified. 

HENRY E. STAUFFER, 

Solicitor for Plaintiff . 

T. A. HOSTETLER, 

Solicitor for Defendant. 

February 27,1931. 
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Filed March 23, 1931. 
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■* 


While the Court of Appeals has not definitely passed 
upon the question of jurisdiction raised in this case, it has 
taken jurisdiction in several cases. In Martin v. Robertson 
that court did say “In the absence of any showing that his 
(the Commissioner’s) action was capricious or arbitrary, 
no court has jurisdiction to review his action”. The de¬ 
fendant has withdrawn the third ground of his motion to 
dismiss the bill, so that the question of whether his action 
was arbitrary or capricious or otherwise is not before the 
court. 
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The motion to dismiss will therefore be overruled with 
leave to the defendant to answer within ten days. 

BAILEY, J. 

34 Answer to the Bill of Complaint. 

Filed April 11,1931. 

* * * • # # * 

To the Honorable the Judges of the Supreme Court of the 

District of Columbia: 

1. Defendant answering the Bill of Complaint admits for 
the purpose of this suit the allegations of paragraph 1. 

2. Defendant admits the allegations of paragraph 2. 

3. Defendant denies that this case comes under the pro¬ 
visions of Section 4915 R. S. (35 U. S. C. A. 63), and de¬ 
fendant denies that this Court has any jurisdiction to con¬ 
sider the two questions presented in paragraph 3: First, on 
the question of abandonment of application, Section 4894 

R. S. (35 U. S. C. A. 37); that section by the language 

35 “unless it be shown to the satisfaction of the Com¬ 
missioner of Patents that such delay was unavoid¬ 
able’ ’ confers upon the Commissioner of Patents jurisdic¬ 
tion to decide that question, and, Second, some of the claims 
have received no action on the merits by any of the tribunals 
of the Patent Office and an equity suit under Section 4915 
R. S. (35 U. S. C. A. 63) contemplates an adjudication of 
the claims by the Patent Office tribunals before such suit is 
brought. 

4. Defendant admits that plaintiff filed the applications 
specified in paragraph 4. Defendant has no knowledge of 
the remaining allegations of paragraph 4. 

5. Defendant admits that plaintiff’s applications 358,063 
and 409,819 were filed and prosecuted in accordance with 
the laws and rules but only up to the time when they be¬ 
came abandoned for failure to prosecute. 

6. Defendant admits for the purpose of this suit the 
allegations of paragraph 6. 

7. Defendant admits the allegations of paragraph 7. 

8. Defendant admits the allegations of paragraph 8. 

9. Defendant admits that John G. Elliott, Esq., was 
registered to practice before the Patent Office and did so 
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practice for many years, but as to the other allegations 
set out in paragraph 9 defendant has no information. 

10. Defendant admits that said Elliott filed a power of 
attorney, granted as stated and represented plain- 

36 tiff in the prosecution of said applications in the 
Patent Office. 

11. Defendant has no information as to plaintiff’s knowl¬ 

edge of patent matters and has no information as to the 
remaining allegations of paragraph 11 except as informed 
by the Bill. j 

12. Defendant admits that said Elliott prosecuted plain¬ 
tiff’s applications as set forth in paragraph 12 but has no 
information with respect to the remaining allegations of 
that paragraph except as informed by the Bill. 

13. Defendant admits that on or about the date alleged 

an apparatus said to have been made in accordance with 
the disclosure of plaintiff’s application was exhibited in 
Washington, D. C., but defendant has no information as to 
the success of the demonstration or what employees or offi¬ 
cials of the Patent Office were present at the said demon¬ 
stration. | 

14. Defendant admits that plaintiff’s application No. 
409,819 became abandoned by plaintiff’s failure to respond 
to the examiner’s action of February 11, 1922, within one 
year from that date, but has no information as to the 
remaining allegations of paragraph 14. 

15. Defendant has no information as to the allegations 

of paragraph 15. _ j 

16. It is not understood what plaintiff means by the state¬ 
ment “the basic principle of synchronizing the 

37 sound with a projected motion picture^ which under¬ 
lies the plaintiff’s talking motion picture machine 

invention”, but if it means the principle of causing the 
sound record and the picture film to move in unison, then 
defendant denies the allegation. Defendant has no knowl¬ 
edge with respect to the remaining allegations of para¬ 
graph 16. In support of the answer to this paragraph 
defendant cites the following patents as examples of the 
art showing picture film and sound record mechanisms 
united to move in unison thus synchronizing the sound with 
the projected motion picture, viz: 

Gaumont, 759,693, May 10, 1904. 

Schaefer, 762,948, June 21, 1904. 
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Meredith, 925,933, June 22, 1909. 
Mukautz, 1,020,362, Mar. 12, 1912. 
Crapo, 1,062,324, May 20, 1913. 

Amet, 1,065,576, June 24, 1913. 

Amet, 1,162,433, Nov. 30, 1915. 

Edison, 1,182,897, May 16, 1916. 
Olinger, 1,186,494, June 6, 1916. 

Amet, 1,124,580, Jan. 12, 1915. 
Featherstone, 1,123,185, Dec. 29, 1914. 
Matthews, 1,210,665, Jan. 2, 1917. 
Amet, 1,221,407, Apr. 3, 1917. 

Hess, 1,222,626, Apr. 17, 1917. 
Madaler, 1,230,633, June 19, 1917. 
Luciano, 1,239,800, Sept. 11, 1917. 
Rogers, 1,251,287, Dec. 25, 1917. 
Ebeling, 1,254,487, Jan. 22, 1918. 
Rogers, 1,255,822, Feb. 5, 1918. 
Ebeling, 1,261,795, Apr. 9, 1918. 
Kirkwood, 1,268,729, June 4, 1918. 
Moltchen, 1,277,991, Sept. 3, 1918. 
Kellum, 1,292,798, Jan. 28, 1919. 
Ebeling, 1,303,047, May 6, 1919. 

Stiles, 1,308,875, July 8, 1919. 
Andrews, 1,311,433, July 29, 1919. 
Coleman, 1,312,103, Aug. 5, 1919. 
Cortella, 1,331,049, Feb. 17, 1920. 
Saltzman, 1,341,933, June 1, 1920. 
Andrews, 1,354,272, Sept. 28, 1920. 
Harris, 1,354,742, Oct. 5, 1920. 
Ebeling, 1,374,913, Apr. 19, 1921. 
Bristol, 1,396,401, Nov. 8, 1921. 
Madaler, 1,408,620, Mar. 7, 1922. 
Madaler, 1,408,621, Mar. 7, 1922. 

38 Stunz et al., 1,418,180, May 30, 1922. 
Gray, 1,428,845, Sept. 12', 1922. 

Stowers et al. y 1,494,514, May 20, 1924. 
Clark, 1,523,173, Jan. 13, 1925. 
Holland, 1,528,424, Mar. 3, 1925. 
Monticelli, 1,585,599, May 18, 1926. 
Richard, 1,637,161, July 26, 1927. 
Russo, 1,655,245, Jan. 3, 1928. 

Brixey, 1,674,946, June 26, 1928. 
Humphrey, 1,678,568, July 24, 1928. 
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Robimarga, 1,697,695, Jan. 1, 1929. 

Rogers, 1,777,418, Oct. 7, 1930. 

Watkins, 1,790,687, Feb. 3, 1931. 

Strong, 1,796,970, Mar. 17, 1931. 

17. Defendant has no knowledge as to the allegations of 

paragraph 17. j 

18. Defendant has no knowledge as to the allegations of 

paragraph 18. i 

19. Defendant has no knowledge as to the allegations of 

paragraph 19. I 

20. Defendant admits for the purpose of this suit the 
allegations of paragraph 20. 

21. Defendant admits for the purpose of this suit the 
allegations of paragraph 21. 

22. Defendant admits for the purpose of this suit the 
allegations of paragraph 22. 

23. Defendant admits for the purpose of this suit the 

allegations of paragraph 23. ! 

24. Defendant admits for the purpose of this suit the 
allegations of paragraph 24. 

39 25. Defendant has no knowledge as to the allega¬ 

tions of paragraph 25. 

26. Defendant has no knowledge as to the allegations of 
paragraph 26. 

27. Defendant has no knowledge as to the allegations of 

paragraph 27. j 

28. Defendant admits that the petition to the Commis¬ 
sioner was filed June 13, 1930, and that said petition was 
denied July 14, 1930. 

29. Defendant admits for the purpose of this suit the 
allegations of paragraph 29. 

30. Defendant admits that a second petition with affi¬ 
davits attached thereto was filed in October, 1930, but de¬ 
nies that said affidavits overcame the reasons set forth in 
the decision of July 14, 1930. 

31 to 37, inclusive. Defendant admits the allegations of 
paragraphs 31 to 37, inclusive, in so far as they state facts 
that are shown by the records of the Patent Office, but de¬ 
nies that the affidavits so filed as alleged in these para¬ 
graphs were sufficient to establish that the delay in the 
prosecution of the application was unavoidable. 


i 
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38. Defendant admits that on December 13, 1930, said 
petition was denied and that on December 23, 1930, plain¬ 
tiff filed a petition for reconsideration of the renewed pe¬ 
tition to revive and that on December 27,1930, said petition 
was denied. 

40 39. Defendant denies that the failure to hold the 
application not abandoned was arbitrary or capri¬ 
cious but, on the contrary, avers that the ruling was proper 
under the circumstances of the case and was within the 
discretion conferred upon the Commissioner of Patents bv 
Section 4894 R. S. (35 U. S. C. A. 37). 

40. Defendant denies that plaintiff was not sufficiently 
advised why his showing made was insufficient to establish 
that the delay was unavoidable but on the contrary avers 
that the decisions of July 14, 1930, December 13, 1930, and 
December 27, 1930, set forth the actual views of the Com¬ 
missioner of Patents with respect to plaintiff’s showing. 

41. Defendant has no knowledge as to plaintiff’s views 
regarding his application as set forth in paragraph 41. 
However defendant avers that the application in question 
became abandoned for failure to prosecute the same within 
the period fixed by Section 4894 R. S. (35 U. S. C. A. 37). 

42. Defendant admits that claims 17 and 20 were allowed 
in plaintiff’s application prior to the time it became aban¬ 
doned, but defendant avers that the record does not show 
that the other claims referred to are allowable. 

43. Defendant admits for the purpose of this suit the 
allegations of paragraph 43. 

41 44 to 48, inclusive. Defendant admits that the 
claims under Group B were at one time allowed but 

were thereafter rejected as not being patentable and no 
appeal was taken from that rejection. As to paragraphs 47 
and 48 of the Bill, plaintiff having taken no appeal from 
the decision of the Examiners-in-Chief, that decision became 
final and the claims are not properly before this Court for 
adjudication nor are they before the Commissioner for ad¬ 
judication under the statutes and rules. Defendant there¬ 
fore denies plaintiff’s allegation that these claims are al¬ 
lowable to him and that the reference is insufficient. 

49 to .51, inclusive. Defendant admits for the purpose of 
this suit that the proceedings on claim 13 were had as stated 
in paragraph 49, but defendant denies plaintiff’s conclu¬ 
sions in paragraphs 49 to 51, inclusive. Defendant also 
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asserts that said claim 13 is not under the statutes and 
rules before this Court for adjudication. 

52 and 53. Defendant admits the allegations of the facts 
set forth in paragraphs 52 and 53 but denies plaintiff’s con¬ 
clusions therein. Defendant also asserts that claims 5 and 
9 are not under the statutes and rules before this Court for 
adjudication. 

54 and 55. Defendant admits that claims 22 to 28 have 
never been passed upon by the examiner nor has any other 
tribunal of the Patent Office ever considered the merits of 
said claims. Defendant therefore asserts that these claims 
are not properly before this Court for adjudication. 

42 Paragraph 55 comprises merely comments how said 
claims differ from other claims. 

56. Plaintiff claims of Group E not being properly be¬ 
fore the Court for adjudication, defendant neither admits 
nor denies plaintiff’s allegations that they are more limited 
than the other claims. Defendant has no knowledge as to 
the remaining allegations of paragraph 56. 

57. Defendant admits that profert of copies .of plaintiff’s 
applications be made. 

58. Defendant admits that plaintiff has taken no appeal 
to the U. S. Court of Customs and Patent Appeals from 
the action refusing to revive plaintiff’s application. Plain¬ 
tiff has not been refused a patent within the terms of Sec¬ 
tion 4915 R. S. as plaintiff has no pending application upon 
which a patent for the claims herein mentioned can be is¬ 
sued. 

59. Defendant admits that plaintiff filed this Bill within 
six months from the date upon which the defendant last 
refused to revive plaintiff’s application. Plaintiff however 
is seeking a review of a ruling holding certain claims un¬ 
patentable to plaintiff, which ruling was made by the pri¬ 
mary examiner on February 11, 1922, and no appeal hav¬ 
ing been taken from that final ruling plaintiff’s application 
became abandoned under the statute on February 12, 1923, 
nearly 8 years prior to the filing of this Bill of Complaint. 

60. Defendant admits the allegations of paragraph 
60. | 

43 Further answering, defendant denies that this 
Court has any jurisdiction to review the ruling on 

the question of abandonment, defendant further denies that 

3—5796a 
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this Court has any jurisdiction in this proceeding to pass 
upon the question of patentability of any of the claims set 
out in the Bill, and defendant further denies that this Court 
has jurisdiction under the Patent Statutes. 

And further answering, defendant denies each and every 
allegation of the Bill of Complaint not herein specifically 
and sufficiently denied or admitted, and prays that plain¬ 
tiff’s Bill of Complaint be dismissed. 

Wherefore defendant having fully answered the Bill of 
Complaint denies that plaintiff is entitled to the relief de¬ 
manded or any part thereof and prays that he be hence dis¬ 
missed with all costs and expenses of the proceedings 
against the plaintiff. 

THOMAS E. ROBERTSON, 

Commissioner of Patents. Defendant. 

T. A. HOSTETLER, 

Solicitor of the U. S. Patent Office , 

Attorney for Defendant. 

April 11, 1931. 

44 District of Columbia, 

City of Washington, ss: 

I, Thomas E. Robertson, Commissioner of Patents, de¬ 
pose and say that I have read the above answer by me 
subscribed and know the contents thereof, and that the 
statements of facts therein made as upon personal knowl¬ 
edge are true, and those made upon information and belief 
I believe to be true. 

THOMAS E. ROBERTSON, 

Commissioner of Patents. 

Subscribed and sworn to before me this 11th day of April 
1931. 

[notarial seal.] ALBERT W. KAISER, 

Notary Public , D. C. 

My commission expires April 6, 1933. 

45 Findings of Fact. 

Filed July 1, 1932. 

******* 

1. Plaintiff, Charles K. Cregier, on February 18, 1907, 
filed an application for letters patent to which Serial No. 
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358,063 was given. The application disclosed a moving pic¬ 
ture machine having operatively connected therewith a 
phonograph for appropriate sound reproduction. 

2. After due proceedings the examiner rejected all of the 

claims. j 

3. In due course on appeal the examiners-in-chief re¬ 
versed the decision of the examiner as to two claims, 15 and 
18, holding them allowable, but affirmed the rejection of the 
remaining claims. 

4. On appeal to the Commissioner the decision of the ex¬ 

aminer s-in-chief was affirmed in a decision dated November 
1,1919. # i 

5. According to the record no further action was taken in 

that application. j 

6. On September 13, 1920, plaintiff filed the application 

here in suit, Serial No. 409,819. This application is stated to 
be a continuation in part of the earlier application, Serial 
No. 358,063. j 

7. On December 17, 1920, the examiner rejected all of the 

claims (except claims 17 and 20, which had been al- 
46 lowed in the earlier application). The grounds of 
rejection included prior patents and res adjudicata. 

8. An amendment was filed in behalf of plaintiff and 
thereafter, on February 11, 1922, the examiner repeated his 
rejection and made it final. 

9. As appears from the file wrapper, no further action 
after February 11, 1922, was taken in the application until 
June 13, 1930, when a petition to revive was filed (under 
Section 4894 R. S.). 

10. The petition to revive was denied July 14, 1930, on 
the ground that the delay was not unavoidable. 

11. A renewed petition was filed. 

12. The renewed petition was denied December 13, 1930. 

13. Thereafter, on January 14,1931, this suit was filed. 

14. In excuse for failure to respond to the examiner’s 
final rejection of February 11, 1922, the Bill of Complaint 
alleges neglect on the part of plaintiff’s attorney, particu¬ 
larly in informing plaintiff that no claims had been allowed 
in the case. 

15. It appears from the testimony taken at the trial that 
(a) plaintiff’s attorney had been suffering from physical 
disability during his employment as attorney in the case. 
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(b) That a company—The Phonoidograph Company— 
was organized to exploit the invention. 

(c) That plaintiff, the attorney John G. Elliott, and 
others were directors in said Company. 

(d) That neither plaintiff nor any other of the directors, 
except Elliott, at any time had inspected the files to learn 
what actions had been taken in the Patent Office on plain¬ 
tiff’s application. 

47 (e) That plaintiff went to Seattle, Washington, 
for the purpose of selling the invention but did not 

take with him any copies of the files. 

(f) That the parties in Seattle did not ask to see any 
copies of the record. 

16. Defendant urges the following grounds for the dis¬ 
missal of the Bill: 

(1) That this Court has no jurisdiction to review the 
Commissioner’s decision refusing to hold an application 
not abandoned under Section 4894 R. S. 

(2) That this case does not come within the jurisdic¬ 
tion of Section 4915 R. S., which contemplates an action 
on the merits of the claims in the Patent Office. 

(3) That the failure to prosecute the applications and 
permitting them to become abandoned was not unavoidable 
within the terms of Section 4894 R. S. 

(4) That the claims adjudicated by the Patent Office 
tribunals are not patentable over the prior patents cited in 
the decisions of the Patent Office tribunals. 

Opinion of the Court and Conclusions of Law. 

1. Section 4894 R. S. (35 U. S. C. A. 37) provides that 
upon failure of the applicant to prosecute the application 
within six months after any action therein of which notice 
shall havb been given to the applicant the application shall 
be regarded as abandoned “unless it be shown to the satis¬ 
faction of the Commissioner of Patents that such delay was 
unavoidable”. This statute was invoked by plaintiff in fil¬ 
ing the petition and affidavits to convince the Commissioner 
that the failure to respond to the Examiner’s final rejection 
of February 11, 1922, was unavoidable. If it must 

48 be shown to the satisfaction of the Commissioner of 
Patents then obviously no other tribunal is empow- 
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ered to pass upon that question. The Court of Appeals of 
the District of Columbia in In re Carvalho, 47 App. D. C. 
504, 1918 C. D. 165, in which the Commissioner refused to 
revive Carvalho’s abandoned application, held that it was 
without jurisdiction to review the decision of the Commis¬ 
sioner. In reaching this conclusion the Court had in mind 
the different doctrine announced in the Selden case, 36 
App. D. C. 428; 1911 C. D. 306, and the Mattullath case, 38 
App. D. C. 497; 1912 C. D. 490. A like holding was made 
in the case of In re Seiss, 48 App. D. C. 581 ;j 1919 C. D. 
202. It does not appear that the Carvalho and Seiss de¬ 
cisions were ever overruled, although the Court of Appeals 
of the District of Columbia did thereafter consider three 
cases on the question of abandonment but did not in the 
decisions refer to the question of the jurisdiction of the 
Court in the matter. The cases referred to are In re Her¬ 
ring, 57 App. D. C. 95; 1927 C. D. 118, 17 F. (2d) 683; 
Fekete v. Robertson, 57 App. D. C. 73; 1927 C. D. 113 17 
F. (2d) 335; Martin v. Robertson, 59 App. D. C. 270; 1930 
C. D. 27; 39 F. (2d) 520. The language “shown to the satis¬ 
faction of the Commissioner”, in Section 4894 R. S. is anal¬ 
ogous in scope to the language in Section 4904 R. S. “which, 
in the opinion of the Commissioner, would interfere”. The 
Supreme Court of the United States in the case of Ewing, 
Commissioner of Patents vs. Fowler Car. Co., 244 U. S. 1; 
1917 C. D. 409, as to this clause of Section 4904 R. S., said: 


The section, therefore, commits to the opinion (judg¬ 
ment) of the Commissioner the effect of an application upon 
a pending one—whether it will interfere with a pending 
one; something more, therefore, than the fact Of two appli¬ 
cations, something more than the mere assertion of a claim. 
The assertion must be, in the opinion of the Commissioner, 
an interference with another. 

i 

I 

49 The United States Court of Customs and Patent 
Appeals, in the case of In re Mavrogenis, — 
C. C. P. A. —; 57 F. (2d) 361, held that it had no jurisdic¬ 
tion to review the decision of the Commissioner in which 
a petition to revive an abandoned application had been de¬ 
nied. The Court said: i 


We think the right to revive an abandoned application 
under section 4894, supra, is a matter that is left to the 
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discretion of the Commissioner of Patents, and that his ac¬ 
tion, even though arbitrary and capricious, is not review- 
able by this court. Not only does the quoted language used 
and the context of all the patent laws suggest that this was 
the legislative intent, but the failure of the Congress to 
expressly provide for appeals from the decision of the 
Commissioner of Patents to this court indicates that this 
question and others of equal importance were left to the 
sound discretion of the Commissioner. 

In view of the authorities cited and the clear language 
of the statute it must be held that this court has no juris¬ 
diction to consider the correctness of the decision of the 
Commissioner in refusing to revive plaintiff’s application, 
Serial No. 409,819. 

2. Section 4915 R. S. (35 U. S. C. A. 63) provides that 
whenever a patent on application is refused by the Com¬ 
missioner of Patents the applicant may have remedy by 
bill in equity if filed within six months after such refusal. 
(The time was one year when plaintiff’s application became 
abandoned.) Plaintiff has no application pending. He 
permitted his application to become abandoned under Sec¬ 
tion 4894 R. S. by failure to prosecute the same. He has 
not been refused a patent. He has only been advised that 
his application is abandoned. The only action in the file 
that can be regarded as a refusal of a patent is the ex¬ 
aminer’s rejection of February 11,1922, from which plain¬ 
tiff took no appeal or any action that would thereafter form 
a basis for a suit under Section 4915 R. S. It must there¬ 
fore be held that this Court is without jurisdiction 

50 under Section 4915 R. S. to consider the questions 
raised in the bill. 

3. The record and the testimony adduced show that the 
failure to prosecute the application was not unavoidable 
within the terms of the statutes. Plaintiff’s failure to make 
any investigation of the condition of the application in the 
Patent Office or to give due consideration thereto at the 
Directors’ meeting indicates inexcusable negligence that 
can be construed only as an indication that plaintiff had 
at some time between February 11, 1922, and 1929, decided 
to no longer prosecute the application. 

4. The claims do not patentably distinguish from the 
patent to Gaumont, 752,394, February 16, 1904, particularly 
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when modified as suggested in the Addition No. 936 to the 
Gaumont patent (French). 

Plaintiffs, having been inactive for a long period of years 
while the art was developing about them, are not in a posi¬ 
tion now to assert rights that would dominate the work of 
others who have perfected synchronism commercially in 
this art. Universal Adding Machine Co. vs. Comptograph 
Co., 146 Fed. Rep. 981. j 

5. Plaintiff is not entitled to a decree under Section 4915 
R. S. or under Section 4894 R. S., and the Bill of Complaint 
will be dismissed. i 

DANIEL W. O’DONOGHUE, 

Justice . 

July 1st, 1932. 

Copy received this 29th Day of June, 1932. 

H. E. STAUFFER, 

For Plaintiff . 

51 Final Decree. ! 

j 

Filed July 1, 1932. 

# * * # # # I # 

i 

This cause having come on to be heard and having been 
tried in open court and argued by counsel for the respec¬ 
tive parties upon the pleadings and proofs adduced and 
submitted to the Court, 

It is adjudged, ordered, and decreed this 1st day of July, 
1932, that the Bill of Complaint in this case be, and the 
same hereby is dismissed with costs against the plaintiff. 

DANIEL W. O’DONOGHUE, 

1 

Justice . 

i 

The plaintiff notes an appeal in open court and the un¬ 
dertaking on appeal for costs is fixed at $100.00 or $50.00 
cash in lieu thereof. 

July 1st 1932. ! 

DANIEL W. O’DONOGHUE, 

i 

Justice . 


i 
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52 Memorandum. 

July 18, 1932.—Undertaking on appeal approved and 
filed. 

Assignments of Error. 

Filed August 26, 1932. 

******* 

Now comes the plaintiff-appellant, Charles K. Cregier, 
and in connection with his appeal to the Court of Appeals 
of the District of Columbia says that in the record, pro¬ 
ceedings and final decree of the trial court, manifest errors 
have intervened to the prejudice of appellant, namely: 

1. The trial court erred in finding and holding that in 
this case, arising under Section 4915 Revised Statutes, it 
was called on to pass upon the correctness or incorrectness 
of the action of the Commissioner of Patents who had 
acted under Section 4894 Revised Statutes; and the court 
erred in not holding that in a case arising under Section 
4915 Revised Statutes that it was required to exercise its 
independent judgment upon the several matters in issue 
irrespective of what action the Commissioner of Patents 
may have taken under Section 4894 Revised Statutes. 

2. The trial court erred in finding and holding that plain¬ 
tiff-appellant has not been refused a patent, but had only 
been advised that his application is abandoned; and that 
therefore the court was without jurisdiction in the prem¬ 
ises under Section 4915 Revised Statutes; and the court 
erred in not holding that the decision of the Commissioner 

of Patents holding the application abandoned was in 

53 fact a refusal of a patent, which refusal brought the 
case directly within Section 4915 Revised Statutes. 

3. The court erred in finding and holding that the record 
and the testimony shows that the failure to prosecute the 
application was not unavoidable within the terms of the 
statute; and in holding that the failure to investigate the 
condition of the application in the Patent Office indicates 
inexcusable negligence; and the court erred in not holding 
that the record and the evidence shows that the delay in 
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! i 

prosecution was unavoidable and that therefore the appli¬ 
cation has never been abandoned. 

4. The court erred in finding and holding that the claims 
are not patentable over the TJ. S. patent to Gaumont No. 
752,394 when modified as suggested in Gaumont’s French 
patent of Addition No. 936; and the court erred in not hold¬ 
ing that the Gaumont French patent of Addition No. 936 
was altogether inadequate and insufficient to constitute a 

| sufficient anticipation either alone or when combined with 

Gaumont’s patent No. 752,394; and further, the court erred 
in finding and holding that the claims of appellant would 
dominate the work of others who had perfected synchronous 
devices commercially during the period of appellant’s in¬ 
activity. 

5. The court erred in dismissing the bill of complaint. 

6. The court erred in failing to grant the relief prayed 
for in the bill. 

Whereof- appellant prays that the decree entered herein 
on July 1, 1932, be reversed. 

CHARLES K CREGIER, 
HENRY E. STAUFFER, 

Solicitor for Appellant. 

j 

54 Washington, D. C., August 27th, 1932. 

Service of the above Assignments of Error and receipt 
of a copy thereof acknowledged this 27th day of August, 
1932. 

T. A. HOSTETLER, 
Solicitor for Defendant. 

Supreme Court of the District of Columbia. 


Friday, August 26, 1932. 

j 

The Court resumes its session pursuant to adjournment, 
Mr. Justice O’Donoghue, presiding. 


The Statement of Evidence is this 26th day of August, 
1932, submitted, signed, and made of record. 


i 
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Docket Entries. 


Date 

1931, J an. 

cc a 


cc cc 


44 “ 23. 

44 March 2. 


cc c c 


44 23. 

Apr. 1. 


CC CC 


44 May 11. 
44 June 8. 


44 Julv i 1. 


Cl Cl 


Cl Cl 


1932, July 18. 


Aug. 

Cl 


Proceedings. 

Deposit for costs by Stauffer. 

Bill, appearance, order to file, filed. 

Spa. to answer & copy issued—ret’d 
served. 

Motion of deft, to dismiss bill 44 

Stipulation to amend Bill of Com¬ 
plaint 4 4 

Memorandum opinion of Bailey, J., 44 

Order denying motion to dismiss bill 
and deft, given ten days to answer 
M 141 P 293. 

Defendant’s answer to bill of com¬ 
plaint 44 

Calendared. 

Depositions of Sam’l R. Todd, N. 

Banks Cregier, and A. H. Watson, 
for plff. (No fee stated), filed. 

Findings of Fact & Concl. of Law 
signed. 

Final Decree Dismissing (O’Dono- 
ghue, J.). 

Appeal noted, cost bond fixed at 
$100 or $50.00 in cash. 

Bond ($100) on appeal with U. S. F. 

& G. Co. surety approved & filed. 

Deposit by Stauffer:-. 

Designation of Record filed. 

Statement of Evidence in duplicate 44 

Assignment of Errors 44 

Stipulation. 44 


56 Designation of Record.' 

Filed August 24, 1932. 

****** * 

Now comes Charles K. Cregier, appellant in the above 
entitled cause, and designates the parts of the record which 
he desires to have included in the transcript, said parts 
being regarded as sufficient for determination of the ques¬ 
tions raised on the appeal, namely: 
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1. Docket Entries. 

2. Bill of Complaint. j 

3. Motion to Dismiss. 

4. Memorandum of Court (Bailey, J.) overruling motion 

to dismiss. j 

5. Stipulated amendment to Bill of Complaint. 

6. Answer of Defendant. 

7. Transcript of testimony, to-wit: 

a. Witnesses examined at trial—Charles K. Cregier; 
Elven J. Berkheiser; Robert W. Miller; Vernon C. Seaver; 
Thomas Ewing; James T. Newton; Joseph Freud. 

b. Stipulated testimony of Paul J. Hackett. I 

c. Depositions of Samuel R. Todd; N. Banks Cregier; 
Arthur H. Watson. 

57 8. Plain tiff’s Exhibits: 

1. Copy file wrapper, application 358,063 (Stipulated por¬ 
tions). 

2. Copy file wrapper, application 409,819 (Stipulated por¬ 
tions). I 

7. Letter John G. Elliott to Robert W. Miller. 

9. Letter John G. Elliott to E. J. Berkheiser. 

11. Copy U. S. patent to Gaumont, 752,394. i 

12. Copy French patent of Addition No. 936 to Gaumont, 
in French language. 

13. Stipulated translation of Plaintiff’s Exhibit No. 12. 

9. Defendant’s Exhibits “A” to “K”, inclusive. 
Printed copies of sundry U. S. patents, to-wit: 

“A.” (Same as Appellant’s Exhibit No. 11). 

“B.” Schaefer No. 762,948. 

‘ <‘ C. : ” Meredith No. 925,933. j 

“D.” Crapo No. 1,062,324. j 

“E.” Amet No. 1,065,576. 

“F.” Amet No. 1,162,433. j 

“G.” Edison No. 1,182,897. 

“H.” Amet No. 1,124,580. ! 

“I.” Feather stone No. 1,123,185. 

“J.” Hess No. 1,222,626. 

“K.” Rogers No. 1,255,822. 
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10. The following to be certified as physical exhibits: 

3. Film used in 1917 demonstration. 

4. Phonograph record used in 1917 demonstration. 

5. Phonograph used in 1917 demonstration. 

6. Original synchronizing rod. 

58 8. Enlargement of sheet 1, Application 409,819. 

14. Flexible connection as described in Gaumont 

patent 752,394. 

11. Order approving statement of evidence. 

12. Findings of fact. 

13. Conclusions of law. 

14. Final decree. 

15. Order noting appeal fixing bond or cash deposit to 
cover appeal cost. 

16. Assignments of error. 

17. Copy of the Designation of Record. 

18. Clerk’s certificate. 

HENRY E. STAUFFER, 

Solicitor for Appellant. 

Washington, D. C., August 23rd, 1932. 

I hereby agree to the above Designation of Record and 
acknowledge receipt of a copy thereof this 23rd day of 
August, 1932. 

T. A. HOSTETLER, 
Solicitor for Appellee. 

59 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 58, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 52323 in Equity, wherein 
Charles K. Cregier is Plaintiff and Thomas E. Robertson, 
Commissioner of Patents, is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 
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In testimony whereof I hereunto subscribe my name and 
a ffix the seal of said Court, at the City of Washington, in 
said District, this 14th day of September, 1932* 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Asst. Clerk. 

60 In the Supreme Court of the District of Columbia. 

In Equity. 

I 

No. 52323. I 

Charles K. Cregier, Plaintiff, ; 

vs. 

i 

Thomas E. Robertson, Commissioner of Patents, 

Defendant. 

August 11, 1932. 

Statement of Evidence. 

Be it remembered that the above entitled cause came on 
for trial upon the issues framed by the pleadings on Thurs¬ 
day, June 23, 1932, Mr. Justice Daniel WJ O’Donoghue 
presiding, and thereupon the following proceedings were 
had, and evidence offered and given, and rulings made 
bv the court. I 

After statements by the solicitor for the plaintiff, and 
the solicitor for the defendant as to the matters put in issue 
by the pleadings, evidence was introduced by both parties 
to which reference will now be made. 

Plaintiff’s Evidence. ; 

The evidence submitted by the plaintiff consists of sev¬ 
eral parts, as follows: 

a. Testimony taken in court at the trial; 

b. Stipulated testimony of Paul J. Hackett; 

c. Depositions of Samuel R. Todd; N. Banks Cregier; 
Arthur Watson, taken before the trial; 

d. Various physical exhibits. 
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61 Testimony of Charles K. Cregier. 

Charles K. Cregier, plaintiff herein, having been first 
duly sworn, was examined and testified as follows: 

My name is Charles K. Cregier; I am 56 years old; reside 
at 1212 Jarvis Avenue, Chicago, Illinois; and my occupa¬ 
tion is that of Chief Electrical Inspector of the City of 
Chicago. 

I executed the application for patent No. 358,063 filed in 
the Patent Office on February 18, 1907, and I am the in¬ 
ventor of the subject matter disclosed therein. The signa¬ 
ture thereto is my signature. 

Thereupon a certified copy of the file wrapper and con¬ 
tents of said application Serial No. 358,063, filed February 
18, 1907, was offered in evidence and received and marked 
44 Plaintiff’s Exhibit No. 1”. 

Witness, continuing: The invention is a machine for 
compelling synchronism between a motion picture film and 
a phonograph record. The motion picture projector, and 
the phonograph for producing the sound are mounted ad¬ 
jacent each other and are connected together by means of 
a rigid coupling. And since the rigid coupling of the 
phonograph with the projector requires that the phono¬ 
graph be placed adjacent the projector, whereas the speech 
is supposed to come from behind the screen, the speech 
from the phonograph is transmitted to the rear of the 
screen by telephonic apparatus. This arrangement forced 
the phonograph and projector to move in unison, and yet 
gave the effect of the speech from the phonograph coming 
from behind the projection screen. 

62 I am also the inventor of the subject matter of 
application Serial No. 409,819, filed September 13, 

1920, and the signature appended thereto is my signature. 

Thereupon a certified copy of the file wrapper and con¬ 
tents of application Serial No. 409,819, filed September 13, 
1920, w'as offered in evidence, and received, and marked 
44 Plaintiff’s Exhibit No. 2”. 

Witness, continuing: The law firm of Dyrenforth, Lee, 
Chritton & Wiles, patent solicitors of Chicago, Illinois, pre¬ 
pared and filed the first application No. 358,063; but Mr. 
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Jolin G. Elliott was later substituted for the original attor¬ 
neys, because I was not satisfied with the work of the firm 
originally appointed. I selected Mr. Elliott because he was 
recommended by my brother N. Banks Cregier, who had 
employed him in patent matters for fifteen or twenty years. 

During Mr. Elliott’s work upon the application, I did not 
examine the actions of the Patent Office or the: work of the 
attorney. I relied upon Mr. Elliott completely to take care 
of the patent application, but kept in constant touch with 
the application by inquiry from Mr. Elliott. 

In .1906, prior to the filing of the first application, a first 
machine was built. This machine has not been preserved. 
Another was built in 1915. This later machine was con¬ 
structed at the suggestion of Mr. Elliott primarily to 
demonstrate the invention before the Patent Office. The 
machine was. broken in transit to Washington; and another 
machine was built a little later for a demonstration before 
the officials of the Patent Office. 

63 Mr. Elliott suggested that such a demonstration 
would be helpful in having the invention understood, 
and therefore be useful in securing the allowance of satis¬ 
factory claims. 

The demonstration of this machine took place on March 
10, 1917, and was held at the Empress Theater, near the 
Patent Office on Ninth Street. The demonstration was 
witnessed by the Commissioner of Patents (Mr. Thomas 
Ewing); the Assistant Commissioner of Patents; the mem¬ 
bers of the Board of Examiners-in-Chief before whom the 
case was then pending; and other officials of the Patent 
Office, as well as by the general public. 

On the day of the demonstration the machine was oper¬ 
ated several times, and it is estimated that it was then 
shown to between 75 and 100 people. The public were in¬ 
vited and were present. The owner of the theater asked 
permission to bring some friends, as did the operator also. 
We had quite a few strangers there. | 

The demonstration was a success. There were no diffi¬ 
culties in maintaining synchronism between the projected 
pictures and the spoken words. I explained the mechanism 
to the officials of the Patent Office, and to those of the public 
who cared to investigate. Emphasis was laid upon the 
rigid connection by means of which synchronism between 
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the projector and the phonograph was maintained in a 
satisfactory and practical manner. 

Interruption: Counsel for plaintiff here interrupted to 
state to the court that the answer admitted the fact of the 
demonstration, but did not admit its success. 

After the demonstration, the mechanism was shipped 
back to Chicago and preserved. The original film and the 
original phonographic record were preserved. Subsequent 
to this time the machine was demonstrated many 
64 times before different groups of people as occasion 
would arise. Some of these demonstrations were 
for the purpose of interesting capital to promote the inven¬ 
tion; others to illustrate the invention to those interested 
in such things. In October, 1930, it was used in a theater 
in Chicago. It has been demonstrated hundreds of times. 

In 1915, in order to promote the invention, we organized 
a company known as the Phonoidograph Company. The 
parties principally interested were Samuel R. Todd, Ted 
Lang, Orlando R. Marsh, Thomas T. Lambert, John G. 
Elliott, and myself. This company continued until May, 
1919, when, owing to the fact that we were advised that no 
claims had been allowed, we were unable to sell stock, and 
the financial ruin of the company resulted. 

Early in the year 1919, one Paul J. Hackett, representing 
the Universal High Power Telephone Company of Seattle, 
Washington, then manufacturing high powei 4 telephone ap¬ 
paratus, called upon the officials of the Phonoidograph 
Company with a view to having that company use the 
microphones and loud speakers of the Universal Company. 
Hackett remained at the laboratory of the Phonoidograph 
Company for about two months. He eventually became 
convinced of the merits of my invention, and was of the 
opinion that his company should purchase the same. 

In March, 1919, I went to Seattle, at the invitation and 
expense of the Universal High Power Telephone Company; 
it being the understanding that the company would prob¬ 
ably pay $50,000.00 for the invention. 

Prior to my departure, I consulted Mr. Elliott my attor¬ 
ney as to the status of the patent application. I was ad¬ 
vised by him that no claims had been allowed. Elliott said 
that we had a good case, that we were legally entitled to 
claims, and that with continuous prosecution claims would 
probably eventually be obtained. 
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65 The negotiations with the Universal High Power 
Telephone Company failed because the Board of 

Directors of that company objected to paying $50,000.00 
for an invention when no claims therefor had ever been 
allowed by the Patent Office. Mr. Hackett tried to con¬ 
vince the directors that the invention had great value, and 
would solve the talking motion picture problem; however, 
in view of the understanding that no claims stood allowed, 
the negotiations failed. As a matter of fact claims then 
stood allowed in the application; but this was not then 
known to any of us, and I relied upon Mr. Elliott’s state¬ 
ment that no claims had ever been allowed by the Patent 
Office. 

In the fall of 1920 Mr. Elliott consulted me regarding 
the proposed filing of a new or continuing application. 
This was filed September 13, 1920 (No. 409,819). He ex¬ 
plained that we could get additional subject matter into 
the case, and that it would then be further considered by 
the Patent Office. I asked Elliott from time to time re¬ 
garding the status of the application, but was always in¬ 
formed that no claims had yet been obtained. He always 
said that the case was a good one; and that we were legally 
entitled to a patent, and that by continued prosecution he 
would probably be able to< obtain claims therefor. 

In the latter part of 1921, I inquired for Mr. Elliott 
at his office, but found that he was in Florida. I could 
get no information about the case, and therefore wrote the 
Commissioner of Patents and asked if Mr. Elliott had taken 
action therein. The Patent Office responded to the effect 
that the early application 358,063 had become abandoned 
in favor of the later or continuing application No. 409,819, 
and that an amendment had been filed in the later 

66 application by Mr. Elliott. The letter did not give 
any other status of the application, or mention the 

claims thereof. Up to that time I did not have any in¬ 
formation as to claims having been allowed in either of 
the two applications. When Mr. Elliott came back to Chi¬ 
cago in the spring of 1922,1 called upon him and explained, 
as a matter of courtesy, why I had written the Patent 
Office with respect to the application. 

Mr. Elliott again went to Florida during the winter of 
1922-1923. I saw him before he left Chicago. He told 

4—5796a 



50 


CHARLES K. CREGIER VS. 


me he was going* away, but would see that my application 
for patent was properly cared for. I relied upon Mr. El¬ 
liott’s promise. I had no reason to doubt either his will¬ 
ingness or his ability to do as he said he would do. I did 
not learn that he had failed to take action until he returned 
to Chicago in the spring of 1923 after the case had be¬ 
come abandoned. 

Interruption: At this point the solicitor for the plaintiff 
interrupted to inform the court that the application No. 
409,819 was finally rejected in February 1922, and that 
action was required thereon within one year from that date. 

Witness, continuing: In the spring of 1923, I called Mr. 
Elliott’s office over the telephone to see whether he had 
returned to Chicago. When I found that he was home, I 
talked with him and asked whether he had taken action in 
the application. He replied that the case had become 
abandoned. I protested and asked why he permitted it 
to become abandoned without notifying me that no action 
would be taken. He responded to the effect that the case 
looked hopeless after so many years of prosecution and 
the failure to secure the allowance of any claims. I 
67 at once went to his office. We discussed the case at 
length, and I asked him the next step that might 
be taken. He responded that everything had been done 
that humanly could be done, and that there "was nothing 
else to do. I asked him whether it would be wise to get 
other counsel; but he insisted that if he could not secure 
the allowance of claims no one else could do so. 

At that time I knew nothing of Mr. Elliott’s physical 
condition. So far as I knew he was a normal man for 
his age; I did not know that he was ill. 

In March, 1929, I was introduced to Mr. Arthur Watson, 
a patent attorney and inventor of Chicago. The intro¬ 
duction was by my nephew, and was made upon my being 
invited to inspect a television invention which Mr. Watson 
had made. During this visit I had occasion to remark 
that I had filed in 1907 an application for an invention 
covering talking motion pictures. Mr. Watson suggested 
that at that time that should have been a pioneer inven¬ 
tion, and said that I should have received basic claims 
therefor. I advised him that I never received any claims. 
At this Watson expressed surprise and became much in- 
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terested in the matter. He said, in effect, that there must 
have been some mistake, or something must j have gone 
wrong; and he asked mo for permission to inspect the tiles 
of the applications. 

In the intervening period Mr. Elliott had turned over 
his business, tiles, etc. to the firm of Hills & Hills, Chicago, 
and had practically retired from business. I asked to 
see the files of both the original application and the con¬ 
tinuing application; but they could not be found among 
the records of the office. 

68 Mr. Watson then suggested that we obtain pho¬ 
tostatic copies from the Patent Office. I wrote at 
once to obtain an estimate of the cost. I was informed 
that the file of the early application No. 358,063 could not 
be found, but that the cost of the second or continuing 
application No. 409,819 would be something over $7.00. 
The copy of the later application was at once ordered, 
and was received on April 28, 1929. Mr. Watson was at 
once consulted. We found that two claims numbered 
therein 17 and 20 had always stood allowed in that ap¬ 
plication. Elliott was not in Chicago at this time; but in 
June of 1929, I understand Mr. Vernon C. Seaver, and 
my brother, Mr. N. Banks Cregier interviewed Mr. Elliott 
with respect to the status of that application. 

We had not yet received a copy of the earlier applica¬ 
tion; but attempts were made to secure the assistance of 
some other patent attorney. Several were approached 
with respect to the question of revival, but ; no one was 
willing to go into the matter without a copy of the earlier 
application. There was much delay in securing a copy of 
the first application, due to the fact that the file had been 
lost in the Patent Office. But finally, on September 14, 
1929, a copy of that application was received from Wash¬ 
ington. 

Attempts were at once made to secure the assistance of 
counsel with a view to reviving application No. 409,819. 
Mr. George K. Spoor, the owner and founder of the S. & A. 
Film Company of Chicago, recommended Mr. Darby of 
New York City. The certified copies of the applications 
were sent to Mr. Samuel E. Darby, but after some delay the 
papers were returned with the information that the matter 
would conflict with other interests represented by Mr. 
Darby and that therefore he could not go into the mat¬ 
ter. 
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69 Mr. Seaver then took the case up with the law 
firm of Eaton & Brigham, Miami, Florida; and 

through their efforts the firm of Browne & Phelps of Wash¬ 
ington, D. C., undertook to secure the revival of the ap¬ 
plication. Papers were prepared and the petition to re¬ 
vive filed. After a hearing the petition was denied. 

Thereafter further and additional affidavits, explaining 
still more fully the delay, were obtained and a renewed 
petition to revive the application was filed. This renewed 
petition was likewise denied by the Commissioner. 

Interruption: Solicitor for the plaintiff here noted on 
the record that there were certain physical articles which 
he wanted Mr. Cregier to identify. 

Witness , continuing: The film shown me is the original 
film used in the demonstration before the officials of the 
Patent Office in Washington in 1917. This film has been 
continuously in my possession since that time. It has been 
demonstrated and shown in the interval several hundred 
times. 

Thereupon the film just identified by the witness was 
offered in evidence and received and marked “Plaintiff’s 
Exhibit No. 3.” 

Witness, continuing: The flat phonograph disk shown 
me contains the phonographic record which was operated 
in synchronism with the film, Plaintiff’s Exhibit No. 3, at 
the demonstration before the officials of the Patent Office 
in 1917. This phonographic record has since been con¬ 
tinuously in my possession. It has been operated several 
hundred times; so often in fact that the track of the needle 
has broken down; therefore it cannot be used at the pres¬ 
ent time. 

70 Thereupon the phonographic record identified by 
the witness was offered in evidence and received and 

marked “Plaintiff’s Exhibit No. 4.” 

Witness , continuing: The machine which has just been 
placed before me is the phonograph used in the demon¬ 
stration at Washington on March 10, 1917. At that demon¬ 
stration we did not have our own projector, but used the 
projector in the theatre where the demonstration was 
made. The phonograph could be coupled to any standard 
projector. 
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This phonograph has been in my possession ever since 
the demonstration in Washington in 1917. In use this ma¬ 
chine is placed upon a pedestal which is of proper height 
for connection with the projector. In order to connect this 
phonograph with the projector, a rigid rod is secured at 
one end to the projector, the other being connected di¬ 
rectly to the phonograph. The rod here ab hand is the 
identical rigid connection which was used at the time to 
compel synchronism between the projector ^ and phono¬ 
graph. This same system of maintaining synchronism is 
used at the present time. 

i 

Thereupon the phonograph just identified by the wit¬ 
ness as the machine used in Washington on March 10, 
1917, was offered in evidence and received and marked 
‘‘Plaintiff’s Exhibit No. 5.” 

And the rigid rod used to maintain synchronism between 
the projector and the phonograph, which rod had just been 
identified by the witness, was offered in evidence and re¬ 
ceived and marked “Plaintiff’s Exhibit No. 6J” 

Witness, continuing: The structure disclosed in my ap¬ 
plication No. 409,819 conforms substantially i to the struc¬ 
ture used in the demonstration before the officials of 
71 the Patent Office in 1917.. The projecting machine is 
equipped with a mechanism which operates the film 
intermittently while the phonograph must be run continu¬ 
ously. • The system of feeding the film used at the demon¬ 
stration in 1917 was that used in standard machines at 
that time. Our problem was to connect the phonograph so 
that it would work continuously and synchronously while 
the film had to be moved intermittently. 

(Whereupon, at 12:30 P. M., a recess was taken until 
1:30 P.M.) | 

Note. —At 1:30 when proceedings were resumed, the ex¬ 
amination of Mr. Crieger was interrupted, with the court’s 
consent, to place upon the witness stand! Dr. Elven J. 
Berkheiser. 

i 

Testimony of Dr . Elven J. Berkheiser. 

i 

My name is Elven J. Berkheiser, and I live in Chicago, 
Illinois. I am 44 years old, and a surgeon by profession. 
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I received my A. B. degree from Lake Forest College, 
and followed this by a medical course at Rush Medical 
School, Chicago, Illinois. I served for a couple of years 
as an interne at the hospital of Yale Medical School. After 
practicing my profession for one year, I entered the army, 
serving for two years in the orthopedic section of the medi¬ 
cal department. Since then I have practiced my profes¬ 
sion in Chicago, Illinois, having my office at No. 7 West 
Madison Street. I am a regularly licensed medical 

72 practitioner, and have practiced my profession con¬ 
tinuously since the date of my license in 1915, spe¬ 
cializing in orthopedic surgery. 

I am connected in one way or another with several hospi¬ 
tals in and around Chicago. I am attending orthopedic 
surgeon of Cook County Hospital, having some 3400 or 
3500 beds. I am on the stalls of the Prespyterian Hospital, 
the Grant Hospital and the Lutheran Memorial Hospital. 
I am consultant to the Municipal Tuberculosis Sanitarium, 
an institution of some 1200 beds; and to the United States 
Public Health Service. I have heretofore also been con¬ 
nected with the Home for Destitute Crippled Children, and 
the Country Home for Convalescent Children. 

I am teacher in the Rush Medical College, serving as As¬ 
sistant Clinical Professor of Surgery (orthopedic). 

I have known Mr. John G. Elliott, of Chicago, since 1921. 
My records show that he first came to me on October 11, 
1921. I have known him ever since that time. 

Mr. Elliott first came to me on October 11, 1921. He was 

a frail individual of about 70 years of age. At that time 

he was suffering greatly from paroxysms of coughing, 

which gave him great pain and inconvenience. He stated 

that about 15 vears before he had suffered from cancer on 

* 

the face. My examination disclosed a definite scar, an 
atropic scar, located on the side of his face and extending 
to the lip; but the matter which troubled him most at that 
time was a tender point on a rib on his right side. As pres¬ 
sure was exerted at this point a tender spot developed. 
X-ray pictures showed a fracture of the rib. We strapped 
his chest, which gave him some relief. My conclusion from 
this examination was that Mr. Elliott was suffering from 
severe attacks of bronchitis, with associated seizures of 
coughing, and had fractured his ribs by the violence 

73 of the coughing. The scar upon his face indicated 
that he had long suffered from serious infection 
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from syphilis, and that the scar was produced by reason of 
this infection, rather than because of any supposed cancer 
which he had indicated was the trouble. 

The disease referred to is a constitutional disease and 
has a deteriorating effect on the general health of the pa¬ 
tient; and in many cases attacks and exerts its influence 
upon the central nervous system. It also attacks the bony 
structure of the body, and is one of the predisposing causes 
of fracture of the bones. 

He was suffering seriously from bronchitis, and the 
coughing due to this trouble had apparently broken the ribs, 
which as before explained had been weakened by his previ¬ 
ous long standing illness. 

I advised him to leave Chicago, and go to a milder cli¬ 
mate, either California or Florida. This would relieve his 
bronchial condition and thus relieve the strain upon his 
system. 

In my judgment Mr. Elliott was in no condition to pro¬ 
ceed with his business, and was not capable of sustained 
mental effort. 

The affidavit appearing in the application 409,819 (plain¬ 
tiff’s Exhibit No. 2), and appearing on pages 206-210 of 
that exhibit was made by me. The signature is my signa¬ 
ture. It was made at the request of Mr. Brigham, Miami, 
Florida, and after full and definite consent from Mr. Elliott. 
I declined to make any affidavit until after full interviews 
with Mr. Elliott, and until I had fully explained to him that 
I would not make the affidavit without his consent. 

My records show that I next saw Mr. Elliott in August, 
1922. He was again suffering from bronchitis and 
74 discomfiture and pain in his ribs. There had been 
no substantial change in his condition since his visit 
on October 11, 1921, when I first investigated his condition. 

We again agreed that it would be wise for him to remove 
himself from Chicago. There was no change in his con¬ 
dition. He was irritable and desired only to be made more 
comfortable. I do not feel that he was then capable of 
sustained mental or physical effort such as is required in 
his profession. 

I next saw Mr. Elliott on July 16,1923. My records show 
that he was then having trouble with the lower part of his 
back. He explained that he was comfortable while sitting 
or lying down, but suffered greatly when standing or walk- 
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ing. We advised treatment such as seemed to be required 
for his condition. His mental and physical condition were 
not as good as before, because he was more worn at the time 
by the ailments from which he suffered. I again empha¬ 
sized the fact that he should rest as much as possible. In 
my judgment he was not in condition to proceed with his 
work. 

I next examined Mr. Elliott on September 24, 1924. He 
was again complaining of soreness due to coughing. We 
located definite places in his chest, and particularly the ribs, 
which were tender and gave him great discomfort. Clini¬ 
cally we were certain that there had been further injuries 
to his ribs. We found that he was suffering mostly from 
refracture of former broken ribs, brought on principally by 
his violent coughing; the rupture being due to the weakened 
condition of the bony structure. 

The general effect of his condition upon an individual 
of his type is the rarefaction of the bones, which, 
75 however, is really a secondary condition, and is due 
to changes in the nervous system which controls the 
nutrition of the bones. His long standing ailment really 
affected his nervous system and this in turn the bony struc¬ 
ture of the body. 

As to the care of his health, both Mr. Elliott and I agreed 
that he should leave Chicago and go to a milder climate, 
thus relieving the bronchial condition, which in turn would 
relieve his other bodily ailments. 

At this time he was not capable of carrying on his ordi¬ 
nary business affairs. 

On December 2, 1924, he again came to my office with 
X-ray pictures showing the condition of his chest and ribs. 
These showed overlapping of the fragments where ruptures 
had occurred, and other irregularities in the bony struc¬ 
ture. Mr. Elliott’s condition was decidedly vrorse than it 
was when I saw him last. I again advised him to take com¬ 
plete rest and seek a milder climate. 

Witness , continuing under cross-examination: My advice 
to Mr. Elliott was that he remove himself from Chicago 
and go to a milder climate, no matter what happened to his 
work. I advised him that his health was more important 
than his work, and if he could afford it, and he thought he 
could, we both decided he should leave. The pain from 
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which he suffered was the result of his coughing. He suf¬ 
fered from bronchitis, and had paroxysms of coughing of 
a very violent nature. This occurred at one time in my own 
office and was so severe that he just stood and refused any 
assistance until the paroxysm was over. On the street he 
was obliged to move cautiously and was not able to 
76 do much walking. 


Witness, continuing under examination by the 
court: I am an orthopedic surgeon and I am not an expert 
in nervous diseases. I did not have Mr. Elliott’s specific 
consent to testify at this trial, but I had previously had 
Mr. Elliott’s written statement to give whatever informa¬ 
tion was desired respecting his physical condition past and 
present. I had a specific written consent to make the affi¬ 
davit found on page- 206-210 of plaintiff’s Exhibit No. 2. 


Dr. Elven Berkheiser Recalled, 


On being recalled Dr. Berkheiser testified further as fol¬ 
lows : ! 

The letter which has been handed me and dated October 
15, 1930, is signed by Mr. John G. Elliott, and constitutes 
the authority under which I have testified. The text of the 
letter reads as follows: ; 

“This letter will introduce to you the bearer, Mr. E. F. P. 
Brigham, who is interested in getting what information you 
have in regard to my condition during the time you were 
treating me. I wmuld appreciate it if you would give Mr. 
Brigham any assistance he may desire in whatever form 
he wants it. You have my permission to do so. 

“Thanking you for this courtesy, I am, j 
“Yours very sincerely, 

“JOHN G.|ELLIOTT.” 

This letter has been continuously in my files since the 
date on which it was delivered. 

77 Whereupon the letter just identified by the witness 
w r as offered in evidence and received as “Plaintiff’s 
Exhibit No. 9.” 1 
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Testimony of Robert W. Miller. 

Robert W. Miller, a witness produced on behalf of plain¬ 
tiff, having been duly sworn, was examined and testified as 
follows: 

My full name is Robert W. Miller. I am 41 years old, an 
electrician by profession, and reside at 351 West 42nd 
Street, New York Citv. I have worked as an electrician 
since 1908. I was employed in that capacity in connection 
with talking moving pictures about 1920 and 1921. I am 
now engaged in supplying music by telephone to restau¬ 
rants and hotels in New York City. 

I have known Charles K. Cregier, the plaintiff herein for 
more than 30 years. I have known his attorney Mr. John 
G. Elliott since 1916 or 1917. At that time I engaged him 
in connection with the prospective filing of an application 
for patent. The application was never filed. A French 
patent was discovered, and there were other patents which 
he wanted to obtain, but which he did not get while I was in 
Chicago. I enlisted in the Navy and served from 1917 to 
1920. In 1920 I endeavored to obtain these records which 
were in Mr. Elliott’s possession, but Mr. Elliott was not at 
home. At that time I was in Chicago but a little while, and 
soon left for New York, where I have lived since. I wrote 
Mr. Elliott a number of letters with respect to my 
78 proposed application asking him to forward me the 
tracings and papers left with him relating to this 
device. He gave me no excuse for not filing the application, 
and he answered none of my letters except one. The letter 
you hand me (referring to plaintiff’s counsel) is the only 
letter I received from Mr. Elliott regarding this matter. I 
am familiar with his signature and the signature appended 
to this letter is his. The letter is dated January 14, 1922. 
Reading the last paragraph of the letter which says: 

“The papers lay on my desk for a year or two and have 
been filed away, and when I find them I will send them to 
vou. ’ ’ 

The second paragraph of the letter reads as follows: 

“Yours of the 11th instant received and I have to in¬ 
form you that the delay in sending the papers requested 
has not been through neglect or forgetfulness but solely 
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because, since receipt of your first letter, I have been away 
from my office for several weeks on account of fractured 
ribs, and not physically able since my return to find the 
papers, as I had intended to do, on one or two occasions, 
but had to stop.” 

i 

, 

Whereupon the letter identified by the witness was 
offered and received in evidence and was marked ‘ 4 Plain¬ 
tiff’s Exhibit No. 7”. I 

The witness, continuing under cross-examination : I paid 
Mr. Elliott as, I remember, $40.00 for the translation 
79 of the French patent referred to. I then enlisted in 
the Navy and nothing further was done while I was 
thus employed. Whether I should file an application de¬ 
pended upon his opinion after the investigation. No appli¬ 
cation was filed and I had no further dealings with Mr. 
Elliott after receiving the letter above identified (Plain¬ 
tiff’s Exhibit No. 7). I might explain that this letter was 
5 misaddressed, and was sent to me in Chicago instead of 

being addressed to me in New York. 

* I 

Testimony of Charles K. Cregier Resumed . 

The testimony of Charles K. Cregier, which was inter¬ 
rupted for the taking of the testimony of Dr. Berkheiser 

and Mr. Miller, is here resumed. I 

Mr. Cregier, direct testimony continued: Referring to 

the drawings of my application, the character “C” repre¬ 
sents a phonographic record here shown as cylindrical. 
The phonograph employed in the demonstration before the 
officials of the Patent Office on March 10, 1917, used a disk 
record. There is no difference in principal between the 
operation of the tw r o types of record, but we found that a 
jarring of the machine using the cylindrical record some¬ 
times caused the stylus to jump from one track to the other. 

With the form of mechanism shown in my application, 
speech is transmitted from the phonograph to a point 
behind the screen by means of a telephonic apparatus. 
This consisted of a microphone, a source of current, an in¬ 
duction coil, conductors, and sound reproducers. Refer¬ 
ring to the drawings, “E” represents the microphone. 
The stylus of the phonograph runs in the track of the rec- 
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ord causing the same to vibrate. These variations 

80 are picked up by a rocker arm and carried to a dia¬ 
phragm attached to the carbon chamber of the 

microphone. The variations in pressure on the carbon 
chamber varies the current passing through the primary 
circuit of the induction coil. This variable current in the 
primary is changed to an alternating current in the second¬ 
ary, and thence is carried to the reproducers of the system. 
The apparatus shown in the drawings of the application is 
not identical with that used at the demonstration, but the 
principal of operation is the same in both cases. I have 
been referring to an enlarged drawing of my application 
No. 409,819. This is identical with sheet 1 of that applica¬ 
tion except that the screen upon which the pictures are 
projected is not shown in the application but does appear 
in the enlargement. 

The enlarged drawing just identified by the witness is 
offered in evidence as plaintiff’s Exhibit No. 8, and was 
received and made of record in the case. 

Witness, continuing under cross-examination: During 
the prosecution of my application by Mr. Elliott he did not 
show me the application files or copies of them. I relied 
entirely ’on Mr. Elliott. I never examined the patents cited 
by the Examiner. I was a member of the Board of Di¬ 
rectors of the Phonoidograph Company, and during meet¬ 
ings of this Board the application was discussed, but copies 
of the application were never present at these meetings. 
When I went to Seattle with a view to selling the invention, 
I did not take with me copies of the application; but the 
Seattle Company knew that no claims had been allowed, or 
had been advised that this was the case. The Phonoido¬ 
graph Company failed in 1919. This application No. 
409,819 was never assigned to that company and was not 
filed until after the Phonoidograph Company became de¬ 
funct. I had a contract with the company that if it went 
out of business, or failed, or ceased to do business 

81 in any six months, that the equipment came back to 
me, and whatever applications were filed should 

revert to me. The property of the company consisted of a 
lighting system for making pictures; a tent; an electro plat¬ 
ing system; and a machine shop. We also had a studio and 
a- office. 
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I was induced to go to Seattle by Mr. Paul J. Hackett, 
who was quite familiar with the invention, and was fully 
informed as to the status of the application. It was his 
work in connection with the invention that lead him to 
believe his company would pay $50,000.00 therefor. 

With respect to the request that Mr. Darby of New York 
investigate the application with a view to filing a petition 
to revive, this was done by Mr. Spoor at his own sug¬ 
gestion. I 

The Board of Directors of the Phonoidograph Company 
never considered the question of filing a new application. 
The Board was guided by Mr. Elliott’s advice and counsel. 
He was the only patent attorney ever consulted by myself 
or by the Board up until I met Mr. Watson in 1929. 

The demonstration which was held before the officials 
of the Patent Office in the spring of 1917 was a success. I 
do not remember that there were appreciable intervals be¬ 
tween the spoken words and the projected pictures. There 
was no appreciable demonstration by the audience; in fact, 
the demonstration was given in the dark, and of course, 
it was impossible to see the audience clearly. j I heard no 
audible ripple of laughter; in fact, the amplification in 
those days was not great, and the audience was obliged 
to remain quiet in order to hear the speech. I 
82 watched all four or five of those demonstrations and 
they were perfect. 

Witness, continuing—examination by the court: I claim 
novelty and patentability in telephoning the sound from 
the phonograph to the reproducers; that is, putting the 
telephonic apparatus on the phonograph in such a way that 
no sound waves get outside so that all must inlpinge on the 
diaphragm of the microphone. I showed two ways of doing 
this. In addition to enforcing all sound waves to impinge 
upon the microphone, I claim the patentable feature of 
synchronizing the picture with the sound. 

Interruption: Counsel for plaintiff here asked the court 
whether he would like to have a claim read. The court 
responded in the negative. 

Counsel for plaintiff then directed the court’s attention 
to the fact that all the claims called for a microphone con¬ 
nected directly to the reproducer of the phonograph, and 
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also required a distant screen either in terms or by neces¬ 
sary inference. 

Deposition closed. 

Depositions of Arthur Watson, Samuel R. Todd, and 

N. Banks Cregier and Stipulated Testimony of Paul 

J. Hackett. 

Statement by Solicitor for Plaintiff . 

At this point the solicitor for the plaintiff directed the 
court’s attention to the testimony of certain witnesses 
taken by deposition, and to certain stipulated testimony 
taken to show that Mr. Elliott had overlooked or forgot¬ 
ten allowed claims 17 and 20 of application No. 
83 409,819. It was explained that the testimony of 

these witnesses covered various periods; that of 
Todd 1917 and 1918; N. Banks Cregier 1922 and 1923; 
Hackett 1919; and that of Watson 1929. 

Whereupon the court gave permission to file the deposi¬ 
tions of the three parties first mentioned, and the stipu¬ 
lated testimony of Hackett. 

Testimony of Samuel R . Todd—Deposition Taken at 

Chicago . 

Samuel R. Todd, being first duly sworn, was examined 
and testified as follows: 

I am 49 years old, and reside at No. 4711 Woodlawn 
Avenue, Chicago, Illinois. I am an electrical inspector by 
occupation, and am employed in the Bureau of Electrical 
Inspection of the City of Chicago. 

I have known Charles K. Cregier since 1912. I worked 
with him on the development of his talking motion picture 
invention from 1915 to 1917. I assisted in the develop¬ 
ment of mechanism for synchronizing the sound record 
with the photographic record; and also did research work 
in recording sound on wax and in the making of duplicate 
records therefrom. 

Not long after I became associated with Mr. Cregier I 
was made secretary of the Phonoidograph Company, and 
later became Research Engineer for that company. 
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Mr. John G. Elliott was one of the directors of the com¬ 
pany and the attorney in patent matters for Mr. Cregier 
and the Phonoidograph Company. I have known Mr. El¬ 
liott since 1915. j 

84 I am quite familiar with the drawings of Cregier’s 
application No. 358,063, filed February 18, 1907; and 
these drawings represent in a general way the machine 
which was built by the Phonoidograph Company. 

As secretary of the Phonoidograph Company, I had oc¬ 
casion to consult Mr. Elliott with respect to the status of 
the Cregier application then pending, and was advised that 
the same was progressing in a satisfactory manner and 
that the prospects of securing claims was good. I remem¬ 
ber — ask Mr. Elliott on more than one occasion if any 
claims had been allowed, and was advised by him that no 
claims had yet been obtained, but that the application was 
progressing in a satisfactory manner. j 

The purpose of building the machine upon which I was 
working was to demonstrate the invention before repre¬ 
sentatives of the Patent Office. I was not present at the 
demonstrations in Washington, but I saw fhe machines 
tested before it was sent to Washington. Its Operation was 
quite successful. Many demonstrations of a satisfactory 
nature were made with it at the offices of the Phonoido¬ 
graph Company. 

I left the Phonoidograph Company on July 19, 1917, to 
enter the Officers 7 Training Camp of the "United States 
Army. I served as captain, and later attained the rank of 
major in the Signal Corps of the Army, serving with the 


American Expeditionary Forces in France., 


I was dis¬ 


charged from the army on July 19, 1919. 

During my connection with the Phonoidograph Company, 
I did not personally study the file of the Cregier applica¬ 


tion, No. 358,063, and I have not done so at any subsequent 
time. I relied entirely upon Mr. Elliott for information as 
to the status of the application. 


85 Direct examination was closed. No cross-exam¬ 
ination, defendant not being represented. 


Testimony of A. Banks Cregier—Deposition Taken at 

Chicago. 

\ 

N. Banks Cregier, a witness for the plaintiff, having been 
duly sworn, testified as follows: 
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I am 67 years old, and reside at No. 539 Oakdale Avenue, 
Chicago, Illinois. I am an electrician by occupation. I am 
a brother of Charles K. Cregier, the plaintiff herein. I 
have known Mr. John G. Elliott, the attorney for Charles 
K. Cregier, for over 35 years. During that time he has 
represented me — between twelve and fifteen separate 
patent matters. 

In 1909 I moved from Chicago to Los Angeles, Cali¬ 
fornia, and lived there until 1916. Mr. Elliott had repre¬ 
sented me in patent matters before I went to Los Angeles, 
and it was at my suggestion, and upon my recommendation, 
that he was selected to represent my brother in connection 
with his talking moving picture patent application. Up to 
that time Mr. Elliott had represented me for a number of 
years, and I recommended him to take care of my brother’s 
invention. 

I wa.s never connected with the Phonoidograph Company. 
But some years after my return from Los Angeles to Chi¬ 
cago, early in 1922, during one of my visits to Mr. Elliott’s 
office, he suggested that I take the presidency of said com¬ 
pany. Mr. Elliott asserted that the company needed an 
active head, and suggested that I assume that position. I 
said to him that inasmuch as he had not secured any claims 
to the invention, there was apparently nothing to manage. 

His reply was that he still hoped to secure claims, 
86 and that he believed my help would be useful in the 
management of the company. I did not accept Mr. 
Elliott’s proposition. 

I talked to Mr. Elliott about the condition of the appli¬ 
cation, and he told me that no claims had been allowed. I 
did not personally inspect the application. I had dealt with 
Mr. Elliott for many years, and he always told me what 
happened in my own applications. I do not recall ever 
having verified his statements with respect to my own 
cases; I always relied upon him for the necessary in¬ 
formation. 

Some years after the incident referred to, that is July, 
1929, I called to see Mr. Elliott in connection with the pat¬ 
ent matters of Charles K. Cregier. My brother had shown 
me a photostatic copy of his patent application, and had 
directed my attention to the fact that two claims had been 
allowed by the Examiner of the Patent Office. Thereupon 
I went to see Elliott. I called his attention to the fact that 
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he had aways said no claims had been allowed ip the appli¬ 
cation. I advised him that an examination of the file showed 
that certain claims in fact stood allowed therein. Mr. 
Elliott became angry, and said that this could not be true. 
Whereupon Mr. Elliott left the room to secure his file and 
records of the application. He returned without them stat¬ 
ing that they could not be found. 

I then advised Mr. Elliott that my brother had obtained 
from the Patent Office a photostatic copy of the application; 
that I had seen the same, and that I knew two claims stood 
allowed therein. j 

87 Upon this Mr. Elliott requested to see the copy. I 
had it brought to his office by messenger. He was 
only convinced of his error when he found the action of the 
Examiner allowing the claims in question. j 

At the interview referred to I was alone with Mr. Elliott. 
A few days later I again visited him in company with Mr. 
Vernon C. Seaver. We went over practically the same 
ground that I had gone over a few days before. At this 
interview the question of the possibility of reviving the ap¬ 
plication was discussed with Mr. Elliott. 

I asked of Mr. Elliott the reason for his failure to ad¬ 
vise Charles K. Cregier or the Phonoidograph Company 
that claims had been allowed. Mr. Elliott responded say¬ 
ing that he believed Charles K. Cregier knew of those 
claims. I then asked him whether he had ever advised my 
brother of the allowance of claims. He responded that he 
did not remember doing so. I then called his attention to 
the fact that from his attitude at this interview it was quite 
apparent that he himself did not know of the allowance of 
these claims, and that therefore, of course, he could not ad¬ 
vise anyone else that they were allowed. j 

At this point the direct examination was closed. 

No cross-examination, the defendant not being repre¬ 
sented. ! 

j 

Testimony of Arthur H. Watson—Deposition Taken at 

Chicago. j 

i 

Arthur H. Watson, a witness produced on behalf of plain¬ 
tiff, having been duly sworn, testified as follows: 


5—5796a 
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I am 36 years of age, and reside at 1130 East Wayne —, 
South Bend, Indiana. I am a patent attorney by occupa¬ 
tion. I have lived at South Bend only since April 15, 1932. 
Before that I had lived at 7449 Barton Avenue, Chi- 

88 cago, Illinois, and had lived in Chicago for 30 years. 

I know Mr. Charles K. Cregier, and have known 
him since March, 1929. At that time Mr. DeWitt C. Cregier 
invited Mr. Charles K. Cregier, his uncle, to view a demon¬ 
stration of certain television apparatus in the Watson Tele¬ 
vision Laboratories in Chicago. Mr. Charles K. Cregier 
was introduced as one interested in television and talking 
pictures. During our conversation the discussion drifted 
to patents, and in response to a statement by me, that the 
Watson Television Laboratories expected soon to secure 
basic claims on a certain method of producing television 
pictures, Mr. Charles K. Cregier said that in 1907 he had 
filed an application for talking picture equipment, but had 
never been able to obtain a patent. I expressed surprise, 
as from my own knowledge I knew that date was prior to 
any successful talking picture experiments. I said to Mr. 
Cregier that I could not understand why at such an early 
date he had not been able to secure a patent. I remarked 
in effect that something must have occurred during the 
prosecution which was beyond my understanding. 

I requested permission to inspect the file of Mr. Cregier’s 
application. I suggested that he secure the file from his 
attorney and let me review the record. Mr. Cregier called 
me a few days later and said that his attorney had been 
unable to find the file; but he said that he had obtained a 
photostatic copy thereof from the Patent Office. He showed 
me this copy. I do not remember the exact date, but it was 
approximately two weeks after Mr. Cregier’s visit to my 
laboratory. 

89 I examined the copy and I found that the last 
official action stated in so many words that two 

claims stood allowed while certain others were finally re¬ 
jected. I advised Mr. Cregier that in my opinion a mistake 
had been made in the prosecution of his application, and 
suggested that he at once procure competent counsel with a 
view to reviving his application. I myself could not volun¬ 
teer to do this because of my relations with other people. 
I did suggest to Mr. Cregier, however, that if his attorney, 
upon receiving the last official action, had cancelled the 
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rejected claims, and asked for a notice of allowance, the 
case would probably have been passed to issue, j 

At this point the direct examination was closed. No 
cross-examination by the defendant. 

i 

Stipulated Testimony of Paul J. Hackett. 

i 

Inasmuch as Paul J. Hackett, whose address is Carlton 
Ave. & Eddy Sts., Seattle, Washington, is a party whose 
testimony plaintiff desires to secure herein; 

And inasmuch as said Hackett has made an affidavit 
which was filed with, and forms a part of, plaintiff’s re¬ 
newed petition to revive the application of Charles K. 
Cregier, No. 409,819, the application involved in this suit; 

And inasmuch as the expense of bringing said Hackett 
from Seattle Washington to this jurisdiction to testify in 
open court would be considerable; and since the testimony 
which said Hackett would give w T ould be in substance cor¬ 
roborative of the testimony which plaintiff himself 
(Charles Iv. Cregier) will give herein; 

90 Now, therefore, it is hereby stipulated by the 
solicitor for the plaintiff and the solicitor for the 
defendant, respectively that if said Paul J. Haskett were to 
testify in this case he would testify to substantially the 
same matters as set forth in said affidavit filed with the 
renewed petition to revive; and that therefore;this stipula¬ 
tion shall be accepted by the court as the testimony of said 
Paul J. Hackett; and shall be given the same force and 
effect as his testimony would have been given had he testi¬ 
fied in open court at the trial. 

The stipulated testimony is as follows: 

1. That if said Paul J. Hackett were testifying in open 
court he would say that he is the same Paul J. Hackett who 
filed an affidavit forming a part of the renewed petition to 
revive Charles Iv. Cregier’s application No.; 409,819, and 
which is designated therein as 4 4 Exhibit No. 4”. 

2. That he has recently read a copy of said affidavit 
which is dated September 6th, 1930, and believes that the 
facts contained therein are complete and correct. 

3. That in 1919 he was Chief Electrical Engineer, and a 
member of the Board of Directors of the Universal High 
Power Telephone Company of Seattle, Washington, a 
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corporation organized under the laws of the State of 
Washington. 

4. That in 1919 said corporation was manufacturing loud 
speaking telephone apparatus. 

5. That deponent had heard of a motion picture talking 
machine which was being made by a company in Chicago 
known as the Phonoidograph Company; and that during 

1919 he called on said last mentioned company to 

91 consult with them with a view to having the Phono¬ 
idograph Company adapt the Universal High Power 

Telephone Company’s loud speaker as the speaking appa¬ 
ratus of the talking motion picture machine of the phono¬ 
idograph Company. 

6. That he was in Chicago, Illinois about two months in 
1919, working with the Phonoidograph Company, and that 
Charles K. Cregier, the inventor of said talking motion pic¬ 
ture machine aided said company to adapt the loud speak¬ 
ing apparatus of the Universal High Power Telephone 
Company to said motion picture machine. 

7. Affiant further states that at that time (1919) he was 
much impressed with the Phonoidograph’s talking motion 
picture machine, and especially with the perfect synchro¬ 
nism between the projected picture record and the sound 
record. 

8. That during his two months in Chicago in 1919, he 
spent most of his time at the laboratories and shop of the 
Phonoidograph Company, then located at No. 62 North 
Clark Street, Chicago, Illinois and became very familiar 
with the talking motion picture machine invented by 
Charles K. Cregier; and that he was fully convinced that 
the machine of Mr. Cregier would solve the problem of 
sound pictures. 

9. He would testify further that knowing that the Uni¬ 
versal High Power Telephone Company was most anxious 
to secure a device to manufacture, such as would fit their 
factory machinery and equipment, he advised said 
Charles K. Cregier, the owner of the majority of the stock 
of the Phonoidograph Company, that he (Hackett) felt 
quite sure that his company would consider the purchase of 
the talking motion picture machine invented by said 

Charles K. Cregier, for $50,000.00. 

92 10. The witness would further testify that before 
leaving Chicago for Seattle, Washington, in 1919, 
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and in order to familiarize himself with the status of the 
talking motion picture machine of said Cregier, he called 
upon Mr. John G. Elliott, the attorney for Cregier, to learn 
the general status of the patent application then pending in 
the United States Patent Office. j 

11. That at the conference with Mr. Elliott, Cregier’s 

attorney, he asked Mr. Elliott if anv claims had been al- 
lowed by the Patent Office, at the same time; telling Mr. 
Elliott that deponent desired to have his company at 
Seattle purchase the invention of Charles Cregier if 
there was a reasonable chance of Cregier securing a patent 
on his invention. j 

12. That Mr. Elliott told him that no claims had been 
allowed by the Patent Office on the application then pend¬ 
ing for Cregier’s talking moving picture machine, but that 
he, Elliott, had a good case, and was entitled to broad 
claims and expected to secure claims that would protect the 
invention. 

13. The witness would further state that he left Chicago 
early in 1919; that is in March of that year, for his home 
in Seattle to present to his company the proposition that 
they purchase the talking moving picture invention of 
Charles K. Cregier. 

14. That at a meeting of the Board of Directors of the 
company in Seattle, it was decided to send for Mr. Cregier, 
and to request him to bring along the necessary papers so 
that the purchase of all rights to the talking motion picture 
machine of said Cregier could be consummated if the 

proposition met with the approval of the Board of 
93 Directors; and that $200.00 vras telegraphed to 
Charles K. Cregier on or about March 15, 1919, to 
pay the expenses of Cregier to Seattle, WaShintgon; and 
that as evidence of such offer the witness refers to a letter 
signed by P. J. Hackett dated at Seattle, Washington, 
March 15, 1919, and addressed to said Charles K. Cregier, 
the original of which letter is attached to and forms a part 
of deponent’s affidavit attached to and forming a part of 
the renewed petition to revive, before referred to, and a 
copy of which is attached hereto and made a part of this 
stipulation. j 

15. That in accordance with this arrangement Charles 
K. Cregier came to Seattle, Washington, staying at the 
home of the witness while in the city. 
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16. The witness further states that at a meeting of the 
Board of Directors of the Universal High Power Telephone 
Company, held to decide whether said company should pur¬ 
chase the invention of Cregier, the application Serial No. 
358,063, and all rights to the invention disclosed therein; 
that two of the directors of the Universal High Power Tele¬ 
phone Company objected to the purchase on the ground 
that it would be hard to explain to the stock holders of the 
company an expenditure of $50,000.00 for a patent appli¬ 
cation on which no claims had been allowed by the Patent 
Office. 

17. That he (Hackett) tried to impress the objecting di¬ 
rectors with the great value of the Charles K. Cregier in¬ 
vention if claims should be allowed; but that the directors, 
because of the objection referred to, voted not to purchase 
the invention of Cregier because they had been informed 
both by Mr. Cregier and this witness (Hackett) that no 
claims had been allowed bv the Patent Office; and that the 
Board of Directors did not have much faith in claims being 

allowed after the many years of effort on the part 
94 of Mr. John G. Elliott to secure the allowance of 
claims in the application. 

18. The witness further states that he is not related to 
Charles K. Cregier either by blood or marriage, and that 
he has no pecuniary or other interest in the invention. 

HENRY E. STAUFFER, 

Solicitor for Plaintiff. 

T. A. HOSTETLER, 

Solicitor for Defendant. 

June 9, 1932. 

Universal High Power Telephone Co. (Incorporated), Carl¬ 
ton Avenue and Eddy Street, Seattle, U. S. A. 

March 15,1919. 

Mr. Chas. K. Cregier, 

City Hall, 

Chicago, HI. 

Friend Cregier: 

I wired you this morning in reply to your telegram that 
I was sending you expense money by mail. 

I enclose express money order for $200.00 which I think 
will be sufficient if not will fix it up with you when you get 
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here. Please bring all necessary papers and documents to 
complete the transaction. Hoping that you will have a 
pleasant trip, I remain, 

Verv truly yours, 

(Signed) P. J. HACKETT. 

j 

Testimony of Vernon C. Seaver. i 

I 

i 

Vernon C. Seaver, a witness produced on behalf of plain¬ 
tiff, having been first duly sworn, testified as follows: 

My name is Vernon C. Seaver, and I live at 232 North¬ 
east 55th Street, Miami, Florida. I am 69 years of age; 
and by occupation an operator of moving picture 

95 theaters. j 

I have known Mr. Charles K. Cregier,! the plaintiff 
herein, for thirtv years or more. I also know Mr. John G. 
Elliott, his patent attorney, but only since the summer of 
1929. j 

In June of 1929, I met Mr. Cregier at a social gathering. 
He told me of his experiences with his patent application, 
and said that he had been under the impression for a num¬ 
ber of years that he could not get any claims for his inven¬ 
tion, but had discovered just tw^o days before that two 
claims of great value had been allowed. He invited me to 
his office, at which time he would tell me the story more 
fully. I called in accordance with his invitation. This was 
about the middle of June, 1929, but I do not remember the 
exact date. 

96 Mr. Cregier told me the story of his application 
as he has told it here in court. He said that he had 

just discovered within the last few days that two claims 
had been allowed in his application. He suggested that if 
I cared to do so, I could see what could be done about the 
case, and we would arrange that I have an interest in the 
invention. I asked the privilege of thinking! it over for a 
couple of days. 

I called again, shortly thereafter, and told him that I 
would like to talk with Mr. Elliott. We telephoned the of¬ 
fice of Mr. Elliott. He was not in. We then telephoned his 
home, and made an appointment. We found that he only 
came to town one day a week at that time. | 

At the interview as thus prearranged, I told Mr. Elliott 
the purpose of my visit; that is, that I was thinking of tak- 
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ing an interest in Mr. Cregier ? s invention. He asked 
whether I was going to put money into it. To this I an¬ 
swered that I might do so, but was then trying to get infor¬ 
mation about the ease. Mr. Elliott said that he had prose¬ 
cuted the ease since 1907, and would not advise that I put 
money into it. He said that he never was able to make any 
progress with it; never able to get claims allowed. He 
asked what I expected to do. I responded that I did not 
know; that the matter was new to me; and that I was just 
investigating. I said to Mr. Elliott, that I understood he 
contended that no claims were ever granted. He responded 
that this was so. He said that he had fought the case for 
years, and not having obtained claims, ceased its prosecu¬ 
tion. I .then left, making an appointment for the follow¬ 
ing week. 

97 The week after I again called as prearranged. Mr. 

Banks Cregier was with me. At that interview we 
had a photostatic copy of the application. Mr. Cregier had 
obtained this from the Patent Office, and it showed that two 
claims had been allowed. Before showing Mr. Elliott this 
copy, I again asked him whether he was sure no claims had 
ever been allowed. He responded that he was sure this was 
the case. I gave him to understand that I could not believe 
his recollection was correct. Mr. Elliott said he would get 
his file of the application; but upon investigation the file 
could not be found. I then told him that in fact two claims 
had been allowed, and that was why I was taking an interest 
in the application. He then asserted in very strong lan¬ 
guage that no claims had ever been granted, and expressed 
regret that he could not find his file of the case. I then 
asked him whether he would believe it if we showed him a 
photostatic copy of the file. He again asserted that it could 
not be shown that claims had been allowed. The photo¬ 
static copy of the application was then shown Mr. Elliott, 
and it was pointed out where two claims had been allowed. 
Mr. Elliott became much excited. And I then asked him 
whether he was now satisfied that claims had been allowed. 
To this, of course, he responded that he could not say other¬ 
wise, but asserted that the situation was very strange to 
him. 

I then asked Mr. Elliott what was the real reason for his 
letting the case go by default. His only response was that 
after fighting for claims for 15 or 20 years, and not being 
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able to make progress with the matter, there seemed to be 
no use to continue. In response to further questioning as 
to the reason for his failure to prosecute the case, he added 
“of course, I was a very sick man”. 

98 Mr. Elliott then became confidential i and told me 
the story of the supposed cancer on his face. He 

showed me the scars that then remained. He asserted that 
the trouble had been cured, but that during all this period 
he feared that it might return. He told me of his broken 
ribs. He asserted that his physical condition was probably 
the cause of his having overlooked the real condition of the 
application. I asked him what he thought of the possibili¬ 
ties of having the case reinstated. He responded that he 
would prefer not to discuss the matter further that day. 
I saw that he was exhausted, and so pressed the matter no 
further. 

I did not see Mr. Elliott again until the following winter, 
when I met him at St. Petersburg, Florida. This meeting 
was prearranged. I knew that he was living at St. Peters¬ 
burg. I lived at Miami. I made an appointment by tele¬ 
phone, and Mr. Banks Cregier and I drove to see him, hop¬ 
ing to get further information about the case. 

We were not successful in gettting any further informa¬ 
tion. However, I asked Mr. Elliott that he and his wife 
drive over to Miami and meet our attorneys, Mr. Eaton 
and Mr. Brigham. He explained that his wife could not go, 
but that he himself would come. The next morning he 
drove over to Miami with us, and was there: for perhaps a 
week. During this period he had several interviews with 
Mr. Eaton and Mr. Brigham; matters relating to the case; 
its history; and his work in connection therewith. This 
visit must have been in January or February of 1930. 

Witness , continuing under cross-examinatiion: Mr. Elliott 
did not disclose to me the details of the invention. He did 
not have any papers or any mechanism; I had obtained my 
information regarding the machine from M t. Cregier. 

99 Deposition closed. | 

Whereupon, at 3:23 P. M., an adjournment was 

taken until 10 o’clock the next day, June 24, 1932. 

The trial was resumed the next day, Friday, June 24, 
1932, at 10 o ’clock A. M. 


i 
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Testimony of Thomas Ewing. 

Thomas Ewing, a witness called on behalf of plaintiff, 
being duly sworn, was examined and testified as follows: 

My name is Thomas Ewing; I am 70 years old; reside 
at Yonkers, New York; and by occupation am an attorney 
at law. 

I was Commissioner of Patents from 1913 to 1917. Dur¬ 
ing that period I remember attending a demonstration of 
a talking moving picture machine. The invention was that 
of a party named Cregier. I never saw but one demon¬ 
stration of anv such machine. It was held at a theater, 
the approximate location of which was 9th or 10th and F 
Sts., not far from the corner of Ninth. However, I have 
not looked up the theater, and I have merely had the loca¬ 
tion suggested to me. 

I formerly made an affidavit in support of a petition to 
revive this Cregier application. Referring to a photostatic 
copy of the application, No. 409,819, Plaintiff’s Exhibit 
No. 2 herein, and to the affidavit beginning on page 177 
thereof, I can say that that is the affidavit which I made; 
and that the same bears a print of my signature. As nearly 
as I remember, the demonstration was early in 1917. My 
memory serves me only in a general way as to the time, 
but it was near the end of my service as Commis¬ 
sioner. 

100 Mr. John G. Elliott, the attorney for Cregier, in¬ 
vited me to the demonstration. My recollection is 
that Mr. Elliott took me. There were other officials of 
the Patent Office present, but I do not at this time remem¬ 
ber who they were. However, quite a number of people 
from the Patent Office vrere present. The subject of the 
picture, as I remember, was a humorous song. The syn¬ 
chronism between the speech and the picture was fair. I 
saw only the one demonstration. 

There was a projection machine, and a phonograph, and 
something between the two to force synchronism. The 
mechanism was not described in detail, but I understood 
that much of the construction from the machine used in 
the demonstration. The case was not before me in my 
official capacity, and never reached me for decision. 
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I have known Mr. John G. Elliott since 1907 or 1908. 
I knew him from 1915 to 1917, and I know that his repu¬ 
tation for ability and integrity, and as a practitioner, was 
good. He was an attorney in good standing and has been 
ever since. 

Witness , continuing under cross-examination: I do not 
know that there was any difference of opinion between 
those present as to the synchronism of the voice and the 
picture. This demonstration occurred 15 years ago, and 
at this moment I do not recall discussion upon this point. 
I thought the synchronism was good. It might not have 
been perfect. 

i 

Witness, continuing under redirect examination: I do 
not recall that I ever saw any demonstration of a moving 
picture apparatus prior to this demonstration. 

Regarding Mr. Elliott’s reputation, I have known him 
continuously since 1907 or 1908; not intimately, but I know 
that he has always been a lawyer in good standing and 
respected. ; 

101 Witness , continuing under recross-examination: 

My recollection is that Mr. Elliott had a peculiar face, 
but I do not distinctly remember what it was. 

Deposition closed. 

i 

Testimony of James T. Newton : 

James T. Newton, a witness called for and on behalf of 
plaintiff, being first duly sworn, testified as follows: 

My name is James T. Newton; I live at 1625 R Street, 
Northwest, Washington, D. C. I am 70 years of age; and 
a patent attorney by profession. I was long connected with 
the United States Patent Office. I began my duties with 
that bureau in 1892 as an assistant examiner: I have held 
various positions; Assistant Examiner, Primary Exami¬ 
ner, Law Examiner, member of the Board of Examiners 
in Chief, Assistant Commissioner, and Commissioner of 
Patents. This covered a period from 1892 until 1920. 

As examiner in charge of Division 23, I examined calcu¬ 
lators, adding machines, optics, and acoustics, which latter 
included phonographs, graphophones and talking machines. 


i 
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I was a member of the Board of Examiners-in-Chief 
from 1915 to 1917, or for about that time. 

I am the same James T. Newton who executed the affi¬ 
davit, a copy of which is included in plaintiff’s Exhibit No. 
2, which is a certified copv of the Cregier application No. 
409,819. 

102 While I was a member of the Board of Examiners- 
in-Chief, I witnessed a demonstration of a talking 

moving picture machine. Having previously been the Ex¬ 
aminer in charge of inventions of this character, I natu¬ 
rally took an interest in the case. I knew that attempts had 
previously been made to combine the phonograph with the 
projecting machine so as to produce talking moving pic¬ 
tures. I knew that patents had been granted for such gen¬ 
eral combinations. However, I also knew that the trouble 
always had been that the sounds and the pictures did not 
synchronize. 

I recall that about the time this matter was before the 
Board of Examiners-in-Chief I had a long discussion with 
a promoter upon this question, and as I recall the matter 
was dropped by him because of the difficulty in securing 
synchronism between the two machines. When Cregier’s 
invention came before the Board, I was impressed thereby 
for I knew that synchronism between the speech and the 
pictures was the aim of all inventors along this line. 1 
had seen a good many attempts to secure this result, but 
without success. 

I recall that Cregier was represented by Mr. John G. 
Elliott. I had known Mr. Elliott for many years. He had 
had a good many applications in the division of which I 
had charge. I knew Mr. Elliott for many years, and until 
the last two or three years. He had an excellent reputa¬ 
tion as a patent attorney, and had taken out a great many 
patents. 

I was invited to the demonstration of the Cregier in¬ 
vention by Mr. Elliott. He advised me that he had ar¬ 
ranged to give a demonstration of the machine at a the¬ 
ater on 9th Street. Mr. Elliott explained that this demon¬ 
stration had been arranged at considerable expense, and 
that he would like to have the Patent Office Examiners, the 
Examiners-in-Chief, and the Commissioner see the 

103 demonstration. My recollection is that there were 
between 20 and 25 people from the Patent Office at 
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the demonstration. It ran for a considerable length of 
time. I remember very distinctly seeing it myself. 

Mr. Elliott knowing that I was particularly interested, 

showed me the construction of the mechanism. He ex- 

« 

plained the details of the construction; but that was some 
years ago, and I do not remember the construction now. I 
do know that the synchronism between the pictiire and the 
talking was about as perfect as it is at the present time. In 
fact, the synchronism was almost perfect. The scene was 
one involving several actors and was in the nature of a 
revel, music, song, and acting together. My recollection of 
the difficulties encountered with earlier structures was that 
synchronism between the pictures and the speech could 
not be maintained. My view of the demonstration of the 
Cregier machine was that it was a complete success. 

After the demonstration I did not personally write the 
decision of the Board. I recall, however, that the Ex- 
ami ners-in-Chief suggested a claim which in their opinion 
expressed the invention somewhat better than did the 
claims already in the case. Upon examining plaintiff’s Ex¬ 
hibit No. 1, certified copy of Cregier’s application No. 
358,063, iyid particularly the decision of the Board of Ex- 
aminers-in-Chief, paper No. 60, pages 188 and 189 of the 
exhibit, I identify the name as my signature, and I also 
know that the other signatures were those of the other 
members of the Board. At the hearing of the appeal I re¬ 
call that the members of the Board felt that there was an 
invention present in the application which the claims 
104 did not accurately define, and the claim suggested 
was written as better expressing the novel features. 
The Board of Examiners-in-Chief at that time often sug¬ 
gested claims with a view to helping the inventor define 
his invention. 

In my present practice before the Patent Office, I file 
many applications coming from parties living in other 
countries. We have much trouble with some of these ap¬ 
plications, especially those from France, where they have 
no examination system. My own investigation, personally 
made in the French Patent Office a few years ago, was that 
the officials of that Office admitted that their actions on 
applications was most superficial. Our experience is that 
ordinarily the disclosure in French cases is very crude. 


i 
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Witness, continuing — cross-examination: In the practice 
of our office we file applications from parties living in 
France which applications are duplicates of applications 
of those filed in the French Patent Office. We often find it 
necessary to revise these cases before filing them in the 
United States Patent Office. Sometimes we have to change 
the matter to make it understandable. I have only recently 
had the experience of the Patent Office refusing to give me 
the benefit of the filing date of a French application be¬ 
cause of insufficient disclosure in the French case. 

In France they have a law under which they grant pat¬ 
ents of “Addition”, the same being in the nature of addi¬ 
tions to earlier patented structures. We do not have such 
a law in this country, but here we reach substantially the 
same end by filing applications for improvements. There 
is this difference, however, that a French patent of Addi¬ 
tion expires with the patent to which it is an addition, 
whereas improvement patents in the United States run 
for the full statutory period, irrespective of the date of 
expiration of the patent upon which it is an improvement. 

Regarding the demonstration of the Cregier ma- 
105 chine made while I was a member of the Board of 
Examiners-in-Chief, it may be said that it is es¬ 
sential, in order to secure synchronism between the pro¬ 
jector and the phonograph, that the records, both the pic¬ 
ture and the phonographic record, shall be made at the 
same time and made in synchronism; and it is further es¬ 
sential that these records shall be reproduced in unison and 
in synchronism. With respect to the demonstration re¬ 
ferred to, I do not recall that there was any difference of 
opinion as to the exactness of the synchronism between the 
two records. 

Witness, continuing under redirect examination: The 
principle difference between a French patent of “Addi¬ 
tion” and a United States Patent for an improvement, is 
that the former expires with the principle patent, whereas 
the latter does not. 

1 >eposition closed. 

Testimony of Joseph Freud. 

Joseph Freud, a witness called for and on behalf of 
plaintiff, being duly sworn and examined, testified as fol¬ 
lows : 
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My name is Joseph Freud; I am 59 years of age; I live 
at 628 West Jackson Boulevard, Chicago, Illinois; and am 
engaged in the development of electrical and mechanical 
apparatus. I have been working in this line of business for 
about 35 years. 

I have read the United States patent to Gaumont No. 
752,394 and understand the construction disclosed therein. 

106 Note. —At this point the solicitor for the defend¬ 

ant (Mr. Hostetler) suggested that he offer in evi¬ 
dence certain patents selected from those set up in the an¬ 
swer. After discussion between the court and counsel, it 
was suggested by the Court that the patents deferred to 
could come into the record better at a later period in the 
trial. However, it was suggested by counsel for plaintiff 
that a copy of the Gaumont patent No. 752,394 might well 
be introduced at this time. j 

Therefore, a copy of said U. S. patent to Gaumont No. 
752,394, dated February 16, 1904, was offered and accepted 
as “Plaintiff’s Exhibit 11.” 

Further, a photostatic copy of the French patent of 
Addition to Gaumont No. 936, in the French language, was 
offered in evidence and accepted as “Plaintiff’s Exhibit 
No. 12”. I 

Still further, there was offered in evidence a stipulated 
translation of Gaumont’s French patent of Addition No. 
936, and this was admitted and marked “Plaintiff’s Ex¬ 
hibit No. 13”. j 

It had been stipulated in the case that the photostatic 
copy of the French patent of Addition No. 936 (Plaintiff’s 
Exhibit No. 13) should be accepted as a correct translation 
of the patent. 

i 

Witness, continuing: I have read and understand the 
U. S. patent to Gaumont No. 752,394. Also I have read the 
French patent of Addition No. 936, which is in the French 
language; and I have also read the stipulated translation 
of said French patent of Addition No. 936,j “Plaintiff’s 
Exhibit No. 13.” In my judgment the translation of the 
French patent (Exhibit No. 13) is correct. 

107 The structure of the U. S. patent No. 752,394 con¬ 
sists essentially of a phonograph “L” driven by its 

own motor. This in turn drives brushes “E” and “D” 
around a commutator, the sections of which are marked 
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44 C”. Current is fed into the brushes 44 e” and 44 d” from 
a source 44 J”. The commutator sections are connected by 
means of a cable to a motor consisting of a Gramme ring 
“A” and an armature “B’\ The armature “B” is ener¬ 
gized by a separate source of current “I”. The projector 
44 K” is operated through gears 44 H” and 44 G”. On the 
shaft of the latter is a clutch “F” actuated by the handle 
44 P”. On the companion member of the clutch “F” is a 
spring “R” which is fastened one end to the clutch and the 
other to the shaft of the armature “B”. 

In the patent the phonograph is placed behind the screen, 
which is indicated in Fig. 2 by a broken line. With this 
arrangement, the sound would come from the phonograph 
which is behind the screen. 

The spring 44 R ” is not clearly represented on the draw¬ 
ing as a typical spring*, but is described in the specification 
as a spring, and its operation is explained on page 2', lines 
108 to 115 thereof. This part of the specification reads as 
follows: 

4 4 In order to prevent any injury to the parts or stoppage 
of the Motor A B at the moment at which engagement is 
effected, I interpose between this motor and the clutch a 
spiral spring R, the torsional strength of which is such that 
in its position of repose it corresponds to the minimum of 
the couple necessary to maintain the kinematograph 
running. * ’ 


108 This mechanism will not produce the picture and the 
speech in synchronism. The spring acts as a flexible 
coupling, and will permit oscillations of the driven member 
to take place. There will be times when the projector and 
the phonograph will operate in synchronism; but any vari¬ 
ation of the load on the projector will bring about a condi¬ 
tion immediately reflected in the tension of the spring, 
which will cause it to retard or advance as the case may be, 
with the result that the pictures and the speech will be 
thrown out of synhcronism. 

Variations of the load on the projector may be caused in 
various ways. Splices in the film increase the thickness at 
that point, and this will interpose sufficient additional fric¬ 
tion to retard the projector. Other causes may produce 
the same result. It is never possible to operate in synchro¬ 
nism two machines which are connected by a spring, as in 
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the Gaumont disclosure; and it is not possible to operate 
the machines sufficiently near synchronism to be operative 
for this purpose. j 

The French patent of Addition to Gaumont No. 936 has 
been read by me both in the French (Exhibit No. 12) and 
in the stipulated translation (Exhibit No. 13). The first 
paragraph of this patent merely suggests the solution of 
the problem of synchronous operation. 

Interruption: At this point the solicitor for the plaintiff 
interrupted to explain to the court that the Patent Office did 
not have French patent No. 312,613 to Gaumont referred 
to in the Patent of Addition 936, but in its rejection merely 
assumed that U. S. Patent No. 752,394 was the same as 
said French patent 312,613. It was stated further, however, 
to the court that in this case plaintiff was; satisfied of 
109 the substantial identity in disclosure between that of 
Gaumont’s U. S. patent No. 752,394 and Gaumont’s 
French patent No. 312,613. 

i 

Witness, continuing: The statement made in paragraph 
2 of the French patent of Addition No. 936 undoubtedly 
refers to the structure of French patent No. 312,613. 

i 

The witness then read the translation of the third para¬ 
graph of the French patent of Addition as follows: 

“We can simplify this arrangement by placing the 
phonograph beside the kinematograph and by transmitting 
the sounds of the phonograph behind the projection screen 
by one or more telephone loud speakers over wires con¬ 
nected to microphone mounted on or beside a phonograph 
reproducer.’’ 

When the patentee states that he can simplify the arrange¬ 
ment, he is referring to the arrangement shown in his U. S. 
patent (No. 752,394) or to his French patent No. 312,613. 
The patentee states that he can simplify what is in his 
earlier patent by placing the phonograph beside the Kine¬ 
matograph. The moving of the phonograph to the Kine¬ 
matograph (Projector) as suggested will not in any way 
modify the control of the phonograph over the projector. 
But the speech will now come from the phonograph which 
is behind the audience, instead of from behind the screen 
which is in front of the audience. 

6—5796a 
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Gaumont in his French patent of Addition No. 936, in the 
paragraph quoted above, then proposes to transmit the 
sounds of the phonograph to the rear of the screen hv 
means of one or more loud speakers over wires connected 
to microphones mounted on or beside a phonograph re¬ 
producer. He proposes to telephone the speech from the 
phonograph to the rear of the screen. 

110 No telephone system is illustrated, and no descrip¬ 
tion thereof given; the suggestion is merely made 

that such a system may be used. Further, the loud speakers 
are not described or shown; the construction of the micro¬ 
phone is not described or shown; and there is no descrip¬ 
tion or illustration of how any microphone could be at¬ 
tached to the phonograph. No phonograph or microphone • 
is disclosed in the French patent of Addition, and neither 
of these devices is disclosed in his earlier French patent or 
in his corresponding U. S. patent No. 752,394. 

The patentee has shown no way of effectively mounting a 
microphone in connection with the phonograph of his U. S. 
patent No. 752,394. In fact, the parts of the phonograjDh 
are not given. The whole instrument is merely called a 
phonograph. We would have to assume that, since the 
patent discloses a phonograph, a reproducer is used, for 
all phonographs have reproducers. We can assume there¬ 
fore that a reproducer is present. But there is no apparent 
way by which the microphone can be effectively attached to 
the reproducer or placed thereon. 

If the microphone were to be merely placed in front of 
the horn of the phonograph, it would not cut off the speech 
therefrom, and therefore the phonograph would still pro¬ 
duce the speech at the rear of the audience. A very sensi¬ 
tive telephone might transmit a feeble result behind the 
screen, but no such sensitive system is described; and if 
such a system were used, there would be speech both behind 
the audience and behind the screen, which, of course lead to 
confusion. 

Witness, continuing — cross-examination: My statement, 
that the action of a spring between the driving and driven 
parts of the projector is based on the use of a very weak 
spring is not correct; it is just the contrary. A very weak 
spring would be of no use. This spring is intended 

111 to transmit power from the one element to the other. 
If the spring were made so strong as to overcome the 
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wind up, and thus store energy within itself; the friction 
disk of an automobile does not do that. The IJ. S. patent 
of Gaumont does say that it is not essential that the motor 
be connected in this way, but the patentee refers to an¬ 
other motor as a means for driving the commutator ring. 
That is a different arrangement. 

The transmission of sound by a telephone system, such 
as suggested in the French patent of Additiop, is electro¬ 
mechanical. There is nothing electrical about the phono¬ 
graph. But while the phonograph is mechanical, the mi¬ 
crophone is effective to produce electrical variations in the 
telephone system, which variations are not audible but 
may be changed to mechanical vibrations in the loud 
speaker. ■ 

To get effective results it is necessary to operate the 
diaphragm of the microphone directly by the stylus of the 
phonograph. This can be done either by the insertion of 
an air column between the diaphragm actuated by the stylus 
and the diapragm of the microphone, or by directly oper¬ 
ating the microphone diaphragm by the phonograph 
stylus. 

113 If the microphone should be merely placed in 
front of the phonograph horn, the sounds will be 
picked up only feebly. But if the microphone is so mounted 
on the phonograph that the stylus of the reproducer as it 
rides upon the record directly actuates the diaphragm of 
the microphone, then the microphone will pick up all of 
the sounds that emanate from the phonograph. Referring 
to the diagram, Figs. 2 and 3 of the application 409,819, 
two methods of reproduction are here shown. In one form 
the stylus of the phonograph operates the microphone 
through an air column; in the other form the stylus oper¬ 
ates the diaphragm of the microphone directly. 

Witness, continuing—redirect examination: Referring 
to Fig. 2 of Cregier’s application No. 409,819, the letter 
U C” denotes a phonograph of the cylindrical type. A lit¬ 
tle rider or bar carries a sapphire point, the letter “d” 
being the point itself. This is connected directly to the 
diaphragm of the microphone. The letter “E” indicates 
the carbon receptacle. There is a set screw for adjust¬ 
ing the tension. As the phonographic record moves 
beneath the reproducing stylus, it transmits the varia¬ 
tions in the records to the diaphragm of the microphone, 



T. E. ROBERTSON, COMMISSIONER OF PATENTS. 83 

inertia of the parts, it would no longer be a spring but 
would be a solid connection, thereby defeating the purpose 
for which it is intended. No spring can be selected which 
will be just sufficient to absorb the shock, and at the same 
time permit the parts to be driven in synchronism. 

The splicing of the film interpose a certain amount of 
additional stress on the machines, because it is held in 
place by springs and the additional thickness will put ad¬ 
ditional stress upon the parts. The part cut out of the 
film is very small, and does not affect the synchronism be¬ 
tween the picture and the record. 

With respect to the phonograph, it may be said that 
every phonograph contains a diaphragm so mounted as to 
move over the record, and this diaphragm is actuated by 
a stylus which, traveling over the record, actuates or vi¬ 
brates the diaphragm of the microphone. 

It is not necessary that the diaphragm actuated by the 
phonograph and that used in the loud speakers should ac¬ 
cord with each other. In order to pick up the sounds the 
use of a microphone is essential. To reproduce them you 
must have a reproducing membrane or receiver. These 
are entirely different elements of the telephone system. 
It is not necessary that the diaphragms of the two devices 
shall correspond. 

Interruption by Solicitor for Defendant: At this point 
the solicitor for the defendant interrupted to explain to 
the court that rejections in the Patent Office are made on 
anticipating disclosures whatever their source. That if a 
U. S. patent or a French patent teaches something, 
112 that is a disclosure. If some other patent or ad¬ 
dition discloses another feature, that also is a dis¬ 
closure. 

Witness, continuing—examination by Court: The spring 
“K” of U. S. patent No. 752,394 is always in action. The 
specification says with respect thereto that, upon sudden 
engagement, this spiral spring will suddenly be wound up 
several revolutions, thus progressively increasing the driv¬ 
ing-couple transmitted to the projector, and will enable 
the latter to obtain its normal velocity. I have shown that 
with a mechanism driven in this way the spring is always 
wound up to some degree. The construction is not similar 
to the friction clutch of an automobile. The spring will 
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thereby varying the resistance of the carbon granules 
therein. These variations in pressure vary the resistance 
of the carbon of the microphone, and thus vary the current 
passing through the system. This varying current passes 
through one coil of the transformer, and alternating cur¬ 
rent is taken from the other. In such a system it cannot 
properly be said that the phonograph speaks into the mi¬ 
crophone, but rather that the mechanical variations in the 
record are transmitted to the microphone and these 
114 in turn vary the current in the telephone system. 

The French patent of Addition No. 936 does not 
propose to mechanically transmit the variations of the pho¬ 
nographic record to the microphone. In that case the 
patentee proposes that the phonograph shall 'speak into 
the microphone in the same sense that the human being 
speaks into the microphone. Cregier does not propose to 
do this. He picks up directly the variations in the phono¬ 
graphic record and transmits them mechanically to the mi¬ 
crophone. While the French patent of Addition suggests 
that the microphone may be placed on the reproducer, it 
would be mere assumption to say that he proposes to trans¬ 
mit the mechanical variations of the record to! the micro¬ 
phone. No such arrangement is disclosed or suggested. 
He merely proposed that the phonograph should speak into 
the microphone. 

With respect to the use of the spring “R” disclosed in 
Gaumont’s U. S. patent No. 752,394, it is true that any 
variation in the load, however slight, will vary! the energy 
stored in the spring. The variations produced in the parts 
by this arrangement is technically known as i“ hunting’’, 
and the structure shown in Gaumont’s U. S. patent 752,394 
will necessarily “hunt” under any variations in the load. 

Witness, continuing—examination by Court: The initial 
function of the spring “R” may be said to be that of a 
shock absorber. But it cannot be said that it only func¬ 
tions in the start. If the spring were to be made so strong 
as to be effective only in starting, it could not be wound 
up several revolutions, as required by the specification, 
and as required by the construction. I constructed a ma¬ 
chine to demonstrate that the two parts cannot be satis¬ 
factorily run in unison when connected by a spring such 
as suggested in the patent. WTierever this! “hunting” 
occurs it is objectionable. j 

i 

i 
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115 At this point recess was taken at 12:40 P. M. to 
1:30 P. M. 

Met pursuant to adjournment . 

Witness, continuing—further redirect examination: The 
spring “R” of Gaumont’s U. S. patent 752,394, after ab¬ 
sorbing the initial shock, still acts as a feeble coupling to 
connect the phonograph and the picture machine, for the 
phonograph drives the motion picture machine through 
this spring. The spring “R” being a flexible connection, 
will necessarily oscillate. To illustrate, I have here a spiral 
spring essentially like that of spring “R” of the patent 
752,394. It is interposed between two members a driving 
and a driven number. The driving number is attached to 
the center of the spring, while the driven member is fas¬ 
tened to the outer end of the spring. If now the inner 
member be driven to wind the spring, kinetic energy is 
stored in the spring. When it shall have been wound suffi¬ 
ciently to cause the driven part to move, it will already 
have passed the point necessary to effectively drive the 
driven part, and therefore it will unwind, thus driving the 
motion picture machine faster then it should be driven, 
but any slight variation in resistance will cause further 
oscillations. 

Interruption: The physical exhibit just identified and 
testified to by the witness is offered in evidence as plain¬ 
tiff’s Exhibit No. 14, and was received and filed. 

Witness, continuing — recross-examination: Referring to 
the exhibit just offered in evidence (Exhibit No. 14), it was 
not designed to show the exact strength of the spring “R” 
of the Gaumont patent No. 752,394, but was intended to 
demonstrate what happens when a spring such as 

116 that described in the patent is interposed between 
a driving and a driven part. The spring used in the 

exhibit is not too light to drive a motion picture machine, 
and will effect its drive when it shall have been wound 
about three revolutions. It might be stronger and not so 
long and would still function. 

Witness, continuing—further redirect examination: Of 
course if the spring of the exhibit No. 14 were stronger it 
would not be wound up as much as it would be if weaker. 

Deposition closed. 

Plaintiff’s case closed. 
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Defendant’s Case. 

j 

The solicitor for the defendant thereupon offered in evi¬ 
dence on behalf of the defense certain patents. These 
were said to show the state of the art and to illustrate what 
had been done along this line of invention. It Was asserted 
that the lower numbered patents indicate basic patents; the 
higher ones, mere improvements upon the earlier patents. 
From the first, which is dated in 1904, to 1915, all have ex¬ 
pired and are now public property. 

Thereupon the patents referred to were marked as de¬ 
fendant’s Exhibits “A” to “K”, both inclusive, and were 
received and filed. 

117 Defendant’s case closed. 

i 

Whereupon, in the afternoon of June 24, 1932, the trial 
of the case was concluded. 

i 

Be it further remembered that the foregoing, together 
with the exhibits appended hereto, and the physical ex¬ 
hibits offered by the parties, contains the substance of all 
the evidence given at the hearing of this cause, and is 
approved, signed and ordered to be made of record in the 
above entitled cause this the 26th day of August, 1932. 

DANIEL W. O’DONOGHUE, 

Justice. 

j 

We hereby agree that the foregoing statement of evi¬ 
dence is correct and that the same be apptoved by the 
court. ; 

August 26, 1932. 

HENRY E. STAUFFER, 
Solicitor and of Counsel for Plaintiff. 

T. A. HOSTETLER, 

Solicitor for [Defendant. 
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118 In the Supreme Court of the District of Columbia. 

In Equity. 

No. 52323. 

Charles K. Cregier, Plaintiff, 

vs. 

. . Thomas E. Robertson, Commissioner of Patents, 

Defendant. 

Stipulation. 

It is, this September 2,1932, hereby stipulated and agreed 
by and between the parties hereto, through their respective 
solicitors, that the following mentioned paper exhibits, 
hereto attached, and which were offered in evidence during 
the trial of this cause, shall be attached to and made, and 
considered to be, a part of the Statement of Evidence for 
the appellant, and shall be treated as having been incorpo¬ 
rated in said Statement of Evidence. The papers are as 
follows : 

Plaintiff-Appellant’s Exhibit No. 1, Copy Cregier’s Ap¬ 
plication No. 358,063; stipulated portions, as follows: 

Paper No. *4. Specification and drawings as filed; 

Paper No. 32. Examiner’s Statement April 7, 1915, to 
Examiners-in-Chief on appeal; 

Paper No. 37. Decision by Examiners-in-Chief October 
5, 1915, Reversing the Examiner and allowing appealed 
claims; 

Paper No. 60. Decision by Examiners-in-Chief April 5, 
1917, after demonstration, Suggesting Additional claim; 

Paper No. 70. Rejection referred to in Examiner’s State¬ 
ment of May 20, 1918; 

Paper No. 73. Examiner’s Statement to Examiners-in- 
Chief May 20,1918; 

119 Paper No. 82. Decision by Examiners-in-Chief 
Aug. 14,1918, affirming Examiner in part and revers¬ 
ing him in part. 

Paper No. 93. Decision of Commissioner of Patents (Act¬ 
ing) Nov. 1, 1919, affirming Examiners-in-Chief. 
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Plaintiff’s Exhibit No. 2, Copy Cregier’s Application No. 
409,819, Stipulated portions, as follows: 

i 

Paper No. 1. Specification and drawings of Appellant’s 
continuing application No. 409,819 as filed; 

Paper No. 2. Rejection of December 17, 1920; 

Paper No. 3. Amendment “A” filed December 16, 1921; 

Paper No. 4. Final Rejection February 11,19^2; 

Paper No. 6. Petition to Revive, together with, affidavits 
of Orlando R. Marsh; David N. McLean; John G. Elliott. 

Note.— The affidavits of Charles K. Cregier^ Samuel R. 
Todd and Arthur Watson forming part of the Petition to 
Revive, are not included, these parties all having testified 
in the case. 

i 

Paper No. 10. Commissioner’s Decision, denying peti¬ 
tion ; 

Paper No. 14. Renewed petition to revive, filed October 
30, 1930, together with the affidavits of— 

John G. Elliott, executed September 6, 1930; 

Fairfax Bayard, executed October 1, 1930; i 

Samuel E. Fouts, executed October 6, 1930; 

James A. Hoffman, executed September 23,1930; 

Lester B. Isaac, executed September 24, 1930. 

Supplement to the renewed petition, also filed October 30, 
1930, together with the affidavits of— 

John G. Elliott, executed October 18, 1930; i 

John G. Elliott, executed October 18, 1930. i 

120 Note. —The affidavits of N. Banks Cregier; Samuel 

R. Todd; Paul J. Hackett; Vernon C. Seaver; 
Thomas Ewing; James T. Newton; and Charles K. Cregier, 
forming part of the Renewed Petition to Revive and the 
supplement thereto, are not included, because these par¬ 
ties have all testified in the case. 

Paper No. 17. Amendment Filed Dec. 4, 1930; 

Paper No. 18. Commissioner’s decision denying renewed 
petition; 

Paper No. 19. Request to reconsider renewed petition to 
revive; 

Paper No. 20. Commissioner’s decision on request to re¬ 
consider. 
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Plaintiff’s exhibit No. 7, letter of John G. Elliott to* Rob¬ 
ert W. Miller. 

Plaintiff’s Exhibit No. 9, letter to John G. Elliott to Dr. 
E. J. Berkheiser. 

Plaintiff’s Exhibit No. 11, Copy U. S. patent to Gau- 
mont, 752,394. 

Plaintiff’s Exhibit No. 12, Copy French patent of Addi¬ 
tion No. 936 to Gaumont, in French language. 

Plaintiff’s Exhibit No. 13, Stipulated translation of 
Plaintiff’s Exhibit No. 12. 

Defendant’s Exhibits “A” to “K” inclusive, to-wit: 

“A.” (Same as Appellant’s Exhibit No. 11.) 

“B.” Schaefer No. 762,948. 

“C.” Meredith No. 925,933. 

“D.” Crapo No. 1,062,324. 

“E.” Amet No. 1,065,576. 

“F.” Amet No. 1,162,433. 

“G.” Edison No. 1,182,897. 

“H.” Amet No. 1,124,580. 

“I.” Featherstone No. 1,123,185. 

“ J.” Hess No. 1,222,626. 

“K.” Rogerts No. 1,255,822. 

HENRY E. STAUFFER, 

Solicitor for Plaintiff. 

T. A. HOSTETLER, 

Solicitor for Defendant. 

121 Copy. 

Petition. 

******* 

Specification. 

To all whom it may concern: 

Be it known that, I, Charles K. Cregier, a citizen of the 
United States, residing at Chicago, in the county of Cook, 
and State of Illinois have invented a new and useful im¬ 
provement in Talking Moving Picture Machines of which 
the following is a specification: 

122 My invention relates to certain new and useful im¬ 
provements in Amusement Devices, and is fully de¬ 
scribed and explained in this specification and shown in 
the accompanying drawings, in which Fig. 1 is a front ele- 
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vat ion of my improved apparatus, the electrical circuit be¬ 
ing shown diagrammatically; Fig. 2 is a transyerse section 
in the line 2—2 of Fig. 1, and Fig. 3 is a similar view of a 
modified form of construction. 

In the past many attempts have been made to accompany 
moving picture exhibitions, which are now so common, with 
a phonographic reproduction of speech. To get a satisfac¬ 
tory effect, however, it is necessary that the sound-emitting 
device shall be behind the screen on which the pictures are 
shown so that a realistic effect will be produced, as if the 
figures on the screen were actually speaking. It is also ob¬ 
viously necessary that the moving picture machine, what¬ 
ever its construction, be located at a considerable distance 
in front of the screen and owing to the considerable dis¬ 
tance which must necessarily separate the two devices, per¬ 
fect synchronism between the moving picture machine and 
the speech-producing machine has been impossible of at¬ 
tainment, and as the result all efforts to combine the two 
types of devices into a satisfactory whole have heretofore 
resulted in failure. j 

In my improved device, A, indicates diagrammatically 
the moving picture machine, which may be of any suitable 
construction and may be driven by any suitable power. In 
close proximity to the moving picture machine I place a 
phonograph of ordinary construction, the main shaft of the 
phonograph being indicated by B in the drawings, and this 
shaft being directly geared to a suitable moving part of the 
moving picture machine. By this means it is pos- 
123 sible to produce complete and perfect synchronism 
between the phonograph and the moving picture ma¬ 
chine. C, indicates the phonograph cylinder, which is sup¬ 
ported in any usual manner to be rotated by the main shaft, 

B, and bearing against this cylinder in a reproducing point, 
d, carried by a lever, d 1 , mounted upon a second lever, d 2 , 
of a reproducer, D, longitudinally movable of the cylinder, 

C, by means of a threaded shaft, D 1 , of ordinary form. The 
lever, d 1 , is connected in the usual way with the diaphragm, 
D 2 , of the reproducer, 

Secured to the upper surface of the diaphragm, D 2 , of 
the reproducer, is one pole, E, of a mic/irophonic telephone 
transmitter. The opposite pole of the transmitter is indi¬ 
cated by E 1 , and the space between these two poles is filled 
with a mass of carbon particles, e, similar to those com- 
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monly used in telephone transmitters, except that they are 
made of an unusually hard grade of carbon, in order that an 
electric current of exceptionally high voltage can be used. 

It is obvious that this arrangement is such that the un¬ 
dulations upon the phonographic cylinder will set the dia¬ 
phragm, D 2 , in vibration, and that the vibrations of this 
diaphragm will be transformed through the medium of the 
microphonic transmitter into electrical undulations. While 
it might perhaps be possible to get a certain degree of elec¬ 
trical reproduction of the undulations upon the cylinder 
without the use of the diaphragm, I find that as a matter 
of practice it is best to attach the micftrophone cell to the 
diaphragm, in order that the vibrations shall pass through 
substantially the same type of device, i. e., a diaphragm, 
with which they were originally made. In other vrords the 
diaphragm to a certain extent modifies and varies the ac¬ 
tion of the reproducing point, and this modification greatly 
improves the character of the sound ultimately given out. 

In the modified form of construction shown in Fig. 3, in¬ 
stead of placing the microphone cell upon the reproducer 
diaphragm, I utilize a reproducer of a different type, 
124 which is provided with a thimble, d 3 , such as is com¬ 
monly used upon phonograph reproducers for the 
attachment of the horn or tube, and to this thimble I at¬ 
tach a microphone transmitter, E 2 , of ordinary form ex¬ 
cept that a hard grade of carbon is used for the purpose 
aforesaid, and in this form of construction the reproducer 
diaphragm sets up vibrations in the air between itself and 
the transmitter diaphragm, which vibrations are repeated 
by the transmitter diaphragm and ultimately transformed 
into electrical undulations. 

This form of construction gives results which are fairly 
satisfactory, but the tone produced by the preferred form 
of construction, which is shown in Fig. 2, is far better and 
crisper. 

F, indicates diagrammatically an induction coil in the 
primary circuit of which the microphonic transmitter, E, 
is included, a powerful battery, G, affording the requisite 
electric power. In the secondary circuit of the induction 
coil, F, I include a plurality of telephone receivers, H, all 
of ordinary form excepting for the fact that the diaphragms 
are placed an abnormal distance from the magnet. This 
construction is necessitated by the fact that I use a very 
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powerful current and necessarily set up vibrations in the 
receiver diaphragm of considerable amplitude, and it is nec¬ 
essary to increase the distance between the diaphragms and 
the magnets to avoid contact between the same and a conse¬ 
quent jarring or rattling sound. Switches, h, are provided 
by means of which the various receivers, H, can be short- 
circuited and thrown out of action when desired. These 
switches are preferably arranged on a common switch¬ 
board so that the circuit can be controlled by a single per¬ 
son if desired. Each of the telephone receivers, H, is pro¬ 
vided with a megaphone horn, H 1 , which can be arranged to 
direct the sound issuing from the receiver in any desired 
direction, and which necessarily operates! to condense 
125 and magnify the sound produced. 

In the operation of my improved device one of the 
telephone receivers is preferably placed behind the screen 
on which the moving pictures are thrown by the moving 
picture machine, A, and in the normal condition this is 
the only receiver which is used. By arranging the phono¬ 
graph and the moving picture machine in close proximity 
and gearing them together, I obtain perfect synchronism 
between the two devices and then by the telephone system 
of transmission I reproduce the sound at the spot where 
it is desired to give a natural effect to the audience ob¬ 
serving the pictures. i 

I have also found it desirable in the use of my device 
to place around the room or hall in which the exhibition 
is being given, numerous other receivers controlled by the 
switches, h, aforesaid, so that by manipulating these va¬ 
rious switches the sounds can be made to come from any 
desired portion of the room or hall. By manipulating the 
various switches it is thus possible to make the sounds 
come in rapid succession from a number of different places 
in the room or hall, so that a very unusual and amusing 
effect is produced. I consider this feature; particularly 
advantageous when used with the ehtire apparatus herein 
set forth; but, obviously, it can be used with considerable 
effect whether a phonograph cylinder is used! as the origi¬ 
nal source of the waves which effect the transmitter dia¬ 
phragm or not. ; 

I realize that considerable variation is possible in the 
details of this construction without departing from the 
spirit of my invention; therefore I do not intend to limit 
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myself to the specific form herein shown and de¬ 
scribed. 

126 What I claim as new and desire to secure bv Let- 
ters Patent, is: 

1. The combination with a moving picture machine, of 
a phonograph record in close proximity thereto and geared 
directly therewith to synchronize, a telephonic transmitter 
having operative connection with said phonograph, and a 
telephonic receiver having communication with said trans¬ 
mitter and located at a distance therefrom. 

2. The combination with a moving picture machine, of 
a phonograph record in close proximity thereto and geared 
to synchronize therewith, a reproducer diaphragm, a tele¬ 
phone transmitter having substantially direct connection 
therewith, and a telephone receiver having electrical con¬ 
nection w T ith said telephonic transmitter and located at a 
distance therefrom. 

3. The combination with a moving picture machine, and 
a phonograph located adjacent thereto and synchronized 
therewith, of a telephonic means for transmitting the 
sounds produced by said phonograph to a suitable loca¬ 
tion with reference to the pictures produced by said mov¬ 
ing picture machine. 

4. The combination with a moving picture machine and 
a phonograph adjacent thereto and having a gear connec¬ 
tion therewith, whereby synchronous motion is assured, of 
a microphone transmitter carried by and movable with the 
reproducer of said phonograph, and a telephone received 
located at a distance from said transmitter and having 
electrical connection therewith. 

5. The combination with a moving picture machine and 
a phonograph adjacent thereto and having geared connec¬ 
tions therewith, of a microphone transmitter, the carbon 

particles of winch are of a hard grade, said trans- 

127 mitter having substantially direct connection with 
the reproducer of said phonograph and a telephone 

receiver at a distance therefrom and having connection 
with said transmitter. 

6. The combination with a moving picture machine and 
a phonograph located in proximity thereto and geared 
therewith whereby synchronous motion is assured, of a 
telephonic transmitter having substantially direct connec¬ 
tion with the reproducer of said phonograph, and a series 
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of telephone receivers arranged in series and having con¬ 
nection with said transmitter and switches whereby the 
various receivers can be thrown into action at will. 

7. The combination with a moving picture machine, a 
phonograph located in proximity thereto and geared there¬ 
with, whereby synchronous motion is assured, and a tele¬ 
phone transmitter having substantially direct i connection 
with the reproducer of said phonograph, of a plurality of 
telephone receivers having connection with said transmit¬ 
ter, and means whereby the several receivers can be thrown 
into action at will. 

8. The combination with a telephone transmitter, of a 
series of megaphonic receivers having connection there¬ 
with, and means whereby any of said receivers can be 
thrown into action at will. 

9. The combination with a telephone transmitter, the 
carbon particles of which are of a hard grade, of an in¬ 
duction coil in the primary of which said transmitter is 
located, and a series of megaphonic telephone receivers 
located in the secondary of said induction coil, and means 
whereby each of said receivers can be thrown 1 into action 
at will. 

10. The combination with a moving picture machine and 
a phonograph located in proximity thereto and geared 
therewith, whereby synchronism is assured, of a telephonic 
receiver located at a distance from said phonograph and 

electrical means whereby the vibrations of the dia- 
128 phragm of the phonograph are reproduced in said 
receiver. j 

11. The combination with a moving picture machine, of 
a sound wave record located adjacent to said moving pic¬ 
ture machine, a device constructed to cause an undulatory 
flow in an electric current when moved relatively to said 
sound wave record gearing, whereby such relative move¬ 
ment is synchronized with the moving picture machine and 
a telephonic receiver at a distance from said moving pic¬ 
ture machine, and electrical connections whereby said re¬ 
ceiver can receive said undulatory current. 

CHAS. K. CREGIER. 

In presence of: i 

R. A. SCHAEFER. j 

J. H. LAUDES. 

i 

(Here follows diagram marked page 129.) 
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130 TJ. S. Patent Office, Apr. 7, 1915, Mailed. 

Paper No. 32. 

United States Patent Office. 

Application of Charles K. Cregier. Amusement Devices. 

Filed Feb. 18, 1907. Serial #358,063. 

On Appeal Before the Examiners-in-Chief. 

Examiner’s Statement. 

The claims appealed read as follows: 

Note. 

The claims quoted by the Examiner in his statement 
were not the correct claims. The claims actually appealed 
are correctly quoted in the decision of the Examiners-in- 
Chief, dated October 5, 1915, paper No. 37, which follows 
in this record. The Examiners-in-Chief in their decision 
state in the latter part thereof that the claims quoted in 
their decision are the correct claims. 

This is further explained by the Examiner himself in 
the official letter of October 12, 1915, which, among other 
things, contains this statement: 

“* * * ^he Examiner takes this opportunity to advise 
applicant that the seven claims that were entered on Feb¬ 
ruary 8, 1915, are the claims that were appealed to the 
Board of ExaminerS-in-Chief, and are the only claims now 
in the case. In answering the appeal, the Examiner quoted 
the former ten claims instead of the seven just referred 
to; although the Examiner’s discussion was directed to 
the later set of seven claims.” 

Under these circumstances the claims will be omitted 
from the Examiner’s statement, and reference is made to 
the decision of the Examiners-in-Chief (paper No. 37) 
which follows for the text thereof. 

The references relied upon are the patents: 

131 762,948, Schaefer; 

573,071, Amet; 

814,663, Baker; 

(German) Meester, 145,780; 

( “ ) Berthon, et al., 104,475. 
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The alleged invention relates to apparatus for synchro¬ 
nously producing pictures and sounds pertinent thereto, 
and embodies a moving picture machine and a sound repro¬ 
ducing machine geared directly thereto, the sound repro¬ 
ducing machine having electrical connections with an am¬ 
plifying telephone receiver situated at a distance therefrom 
preferably adjacent the screen onto which the pictures are 
projected. 

The German patent to Berthon is principally relied upon. 
This patent shows a moving picture machine and a sound 
reproducing machine geared together, a sound transmitter 
and electrical connections to telephone receivers which are 
adapted to be held by the auditors. This reference discloses 
the generic idea of synchronized machines having electrical 
means for conveying sounds to a predetermined point. 

The patents to Schaefer, Baker, and Meester; show mov¬ 
ing picture machines and talking machines positively 
geared together. j 

The patent to Amet was cited, in addition to Berthon to 
show that it was old in phonographic apparatus to repro¬ 
duce sounds at a distance by electrical means, i 

The claims are alleged to differentiate from the prior art 
in several particulars. Substantially all of the differenti¬ 
ating features are found in claim 7, hence this claim is 
selected for discussion. The first part of the claim states 
that the moving picture machine and talking machine are 
adjacent each other; this is clearly shown by Berthon. 

The next feature is that they are synchronously 
132 operated. Berthon shows this feature. .Some of the 
other claims state that the moving picture machine 
and the talking machine are positively geared together. 
During the prosecution of the case much was made of this 
point. Berthon shows one machine driven from the other 
by belt and pulley connections. It is maintained by the ex¬ 
aminer that this is a positive gear connection. Undoubtedly 
a belt and pulley may be used to drive a machine without 
slip. But if it be conceded that slip might occur, it would 
not amount to invention to substitute a gear ti*ain or other 
more positive connection such as shown by Messters, Baker, 
and Schaefer. 

The claim further calls for a screen arranged at a dis¬ 
tance from the synchronized machines and electrical means 

7—5796a i 
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for reproducing the sounds adjacent the screen. Berthon 
does not show this arrangement since he places the moving 
picture machine back of a translucent screen and electrical 
means are employed in order that the sounds may be re¬ 
produced to the auditors who are seated in front. The more 
usual arrangement is to place an opaque screen at one end 
of the audience chamber and the moving picture machine 
at the other end, the pictures being projected over the heads 
of the audience. It would not be invention to use Berthon\s 
apparatus with this arrangement of screen and audience 
chamber. In this connection it may be noted that no claim 
is made that the reproducers amplify the sounds; or, if 
such be contemplated, that there is anything novel in this 
feature. Hence, it has been assumed that this feature of 
itself is old. Now it would not constitute invention to use 
amplifying means on the telephone receivers of Berthon, 
nor is it believed to be invention to place such receivers 
anywhere in the audience chamber, or adjacent the screen. 

All the invention that can be predicated on this 
133 feature must rest upon the location of the receivers 
and this, it has been held, is devoid of inventive 
thought. 

The claim under discussion also calls for 4 ‘means for 
selectively energizing either or any number of such re¬ 
ceivers”. In the specification applicant states that ordi¬ 
narily he places one receiver adjacent the screen and that 
the others are placed about the room, so that by manipu¬ 
lating the switches (means for selectively energizing) the 
sound can be made to come from any part of the room. In 
the use of an apparatus of the kind in question it is be¬ 
lieved that the location of the reproducing apparatus is 
merely a matter of good judgment. To get the most natural 
effect one position might appeal to one person and a differ¬ 
ent position to another person. That it might be desirable 
to cause the sounds seemingly to emanate from different 
points at different times is also believed to be a matter in¬ 
volving only the exercise of judgment and not the intuitive 
facilities (faculties). 

Respectfully submitted, 

U. L. L. UNDERWOOD, 

Examiner, Division 7. 

April 7, 1915. 
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134 Appeal No. 8508, Paper No. 37. j 

J. R. S. 

Hearing Sept. 15, 1915. 

Appeal No. 8508. 

Decision. 

; 

United States Patent Office, Oct. 5, 1915. 

j 

Before the Examiners-in-Chief, on Appeal. 

j 

Application of Charles K. Cregier for a Patent for an Im¬ 
provement in Amusement Devices. Filed February 18, 

1907. Serial No. 358,063. j 

Mr. John G. Elliott, attorney for appellant. 

This'is an appeal from the decision of a principal ex¬ 
aminer finally rejecting the following claims: ! 

1. The combination of a moving picture record, a moving 
sound record, means for maintaining synchronism between 
said records, a sound transmitter, a sound reproducer lo¬ 
cated at a distance from said transmitter, and in the vicin¬ 
ity of the surface upon which the moving pictures are pro¬ 
jected, and means operatively connecting the reproducer 
with the transmitter. 

2. The combination of a moving picture machine, a mov¬ 
ing sound record machine, a sound transmitter machine, 
means for maintaining synchronism between the moving 
pictures and recorded sounds, a sound reproducer located 
at a distance from both machines, and in the vicinity of the 
surface upon which said pictures are projected, and means 
electrically connecting said transmitter and reproducer. 

3. The combination of a moving picture record, a moving 
sound record, means for maintaining synchronism between 
said records, a sound transmitter, a plurality of sound re¬ 
producers, located at a distance from said transmitters and 
in the vicinity of the surface upon which the moving pic¬ 
tures are projected, and means electrically connecting said 
reproducers with the transmitter. 

4. The combination of a moving picture record, a moving 
sound record, means for maintaining synchronism between 
said records, a sound transmitter, sound reproducers, lo¬ 
cated at a distance from said transmitter in the vicinity of 
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the surface upon which the moving pictures are pro- 
135 jected, means electrically connecting the receiver 
with said transmitters and means for selectively 
energizing any number of said receivers to the exclusion of 
another or others. 

5. The combination of a moving picture record, a moving 
sound record, a positive gear mechanism connecting and 
maintaining synchronism between said records, a sound 
transmitter, a sound reproducer located at a distance from 
said transmitter, and in the vicinity of the surface upon 
which said moving pictures are projected, and means elec¬ 
trically connecting the receiver with the transmitter. 

6. The combination with a moving picture projecting 
record, and a receiving surface for the pictures thereof, of 
a movable sound record located near said picture record, 
and adapted for movement in synchronism therewith, means 
for moving said records in synchronism, an electric trans¬ 
mitter operable by said sound record to vary an electric 
current in substantial harmony with the sounds recorded 
on said sound record, a plurality of electric sound repro¬ 
ducers, located near said picture receiving surface, and an 
electric circuit connecting said transmitter and said re¬ 
ceivers. 

7. The combination with a moving picture projecting 
record and a receiving surface for the pictures thereof, of a 
movable sound record located near said picture record, and 
adapted for movement in synchronism therewith, means for 
moving said records in synchronism, an electric trans¬ 
mitter, operable by said sound record to vary an electric 
current in substantial harmony with the sounds recorded 
on said sound record, a plurality of electric sound repro¬ 
ducers or receivers near said picture receiving surface, elec¬ 
tric circuits connecting said transmitter and said receivers, 
and means for selectively energizing either or any number 
of said receivers. 

The references cited are: 

Amet, 573,071, Dec. 15, 1896. 

Schaefer, 762,948, June 21, 1904. 

Baker, 814,663, March 13, 1906. 

Berthon et al., Germ., 104,475. 

Meester, German, 145,780. 
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The invention in this case is a so-called amusement 
device, the object of which is to so synchronize light and 
sound waves produced while reproducing moving pictures 
as to avoid undesirable results due to lack of synchronism 
and attending the use of moving picture projecting and 
talking machines heretofore known to the art. 

136 Appellant’s construction includes as elements a 
moving picture projection machine, a picture screen 
therefor, a phonograph record, a telephonic transmitter, 
and one or more than one telephonic receiver disposed adja¬ 
cent the screen. The moving picture machine and the 
phonograph record are not only in close proximity to each 
other, but are geared together by some form of gearing 
which compels them to operate in absolute synchronism. 
The telephonic transmitter receives reproduced sound 
waves from the phonograph record and these waves are 
again reproduced in the telephonic receiver,; the time of 
transmission between the telephone transmitter and the 
telephone receiver being negligible. The sound waves 
emitted from the telephone receiver are therefore in exact 
synchronism with the sound waves produced by the phono¬ 
graph record and consequently with pictures projected 
upon the screen by the moving picture machine. This 
apparatus considered as a whole is not anticipated by the 
prior art to which the examiner directs attention. 

The examiner regards the patent to Berthon as the 
nearest reference. He states that this patent shows a mov¬ 
ing picture machine and a sound reproducing machine 
geared together, a sound transmitter and electrical con¬ 
nections to telephone receivers which are adapted to be held 
by auditors, and he cites the patents to Schaefer, Baker and 
Meester for the purpose of showing moving picture ma¬ 
chines and talking machines that are positively geared to¬ 
gether. The Amet patent was cited by the examiner in 
order to show that it is old in phonographic apparatus to 
reproduce sounds at a distance by electrical means. 

Appellant was the first to associate in a single apparatus 
a projection machine and a phonograph record which are 
compelled to act in synchronism and a telephonic device 
operating to' so transmit reproduced sound waves through 
the air to an audience that sounds will appear to the audi¬ 
tors to each emanate at the proper time from the objects 
represented in the projected pictures rather than from 
some other place. 
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137 Berthon was not concerned with this or any sim¬ 
ilar result, his idea being to enable the individual 

auditors to distinctly hear the reproduced sounds without 
regard to their place of origin. The timing of the sounds 
would in such a case be unnatural inasmuch as the sound 
waves originate close to the ear of the auditor rather than 
at a distance. In order to be natural, reproduced sound 
must seem to originate with the actors represented in the 
pictures and not elsewhere. Appellant by disposing his 
synchronized telephone receivers in close proximity to the 
screen upon which moving pictures are produced simulates 
nearer than anybody has heretofore been able to do the 
acoustical conditions which attend the rendition of a play in 
w’hich actors are actually present and speaking. 

We do not consider that the direct telephonic transmis¬ 
sion of the sounds of a phonograph to the ears of the audi¬ 
tors is anticipatory of appellant’s system as above de¬ 
scribed. 

Berthon did not appreciate, as has appellant, the neces¬ 
sity of positively gearing together the phonograph record 
and the projection machine for he used a belt as a syn¬ 
chronizing means. A belt is certain to creep on its pulleys 
and thereby throw the phonographic apparatus out of 
adjustment. 

The patents to Schaefer, Baker and Meester, although 
they show that jjositive gearing has been employed in mov¬ 
ing picture and talking machines, do not supply all of the 
deficiencies of the Berthon machine for even if Berthon had 
used a positive gearing between his phonographic record 
and his projection machine, he still would not, for reasons 
above stated, have attained appellant’s result. 

Nor does the Amet patent subserve any better purpose. 
Amet states that his object was to provide a talking machine 
apparatus wherein a large number of stations may be oper¬ 
ated or supplied by a single talking machine, thus saving 
the expense of a large number of graphophones as here¬ 
tofore required. He equipped each station with a 

138 telephone, the telephone being included in one and the 
same telephonic circuit. It has long been known that 

sound may be transmitted through or reproduced by a 
telephonic apparatus but a knowledge of this fact would 
not lead one to adopt appellant’s plan of synchronism 
either in whole or in part. 
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In view of these considerations we find that appellant 
has made a substantial improvement in the art and that 
all of the appealed claims are patentable. 

The above quoted claims are the claims discussed by the 
examiner but are not the claims quoted by him. 

The decision of the examiner is reversed. 

T. G. STEWARD,! 

FRANK C. SKINNER, 
FAIRFAX BAYARD, 

Examiner s-in- Chief. 

; 

139 Appeal No. 8508, Paper No. 60 j 

LAD. j 

Hearing January 18, 1917. 

Appeal No. 8508. 

i 

Decision. I 

U. S. Patent Office, April 5, 1917.! 

Before the Examiners-in-Chief, on Appeal. 

Application of Charles K. Cregier for a Patent for an Im¬ 
provement in Amusement Devices. Filed February 18, 

1907 Serial No. 358,063. 

Mr. John G. Elliott, attorney for appellant. 

j 

Following the decision of the Examiners-in-Chief, dated 
October 5, 1915, reversing the decision of the primary ex¬ 
aminer, the applicant filed on February 21, 1916, a pro¬ 
posed amendment in which he directed the j insertion of 
claims 1 to 9, inclusive. In the remarks accompanying this 
amendment the examiner was requested to refer the same 
to the Examiners-in-Chief in order that they might pass 
upon the patentability of the claims. The case was there¬ 
upon set down for a hearing by the Examiners-in-Chief to 
determine whether the proposed claims should be recom¬ 
mended for admission and allowance. The I hearing was 
postponed upon successive requests by the applicant until 
January 18, 1917. 

Following the hearing of January 18, 1917* the case was 
held to await another proposed amendment which was filed 
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March 7, 1917. Shortly thereafter, at an informal inter¬ 
view, a claim was tentatively agreed upon and the case was 
held to await the filing of an amendment presenting this 
claim in formal manner. Upon April 2, a proposed amend¬ 
ment was filed which offers the claim tentatively agreed 
upon and two other claims which do not contain the vital 
limitations of that claim or of the allowed claims. 

140 Upon more mature consideration we prefer not to 
recommend the claim of the tentative agreement in 

the form drawn but do recommend the allowance of the 
following claim provided the same is offered and the case 
put in condition for allowance within fifteen days from the 
date hereof: 

“The combination with a moving picture projecting ma¬ 
chine and a distant screen, of a sound record located in the 
vicinity of the projecting machine and operatively con¬ 
nected therewith, and means for causing the sounds which 
are recorded upon the sound record to be propagated in 
the vicinity of the screen in synchronism with the pictures.” 

The word “compelled” has been purposely omitted from 
this claim as a superfluous and indefinite term. 

We decline to recommend any of the proposed amend¬ 
ments which have been offered since our decision of Oc¬ 
tober 5,1915. 

FAIRFAX BAYARD, 

S. E. FOUTS, 

J. T. NEWTON, 

Examiners-in-Chief. 

141 Copy. 

Div. 7, Room 312. Paper No. 70. 

Department of the Interior, United States Patent Office, 

Washington. 

Oct. 27, 1917. 

John G. Elliott, 

Suite 1027 Monadnock Block, 

Chicago, Ill.: 

Please find below a communication from the Examiner 
in charge of the application of Charles K. Cregier, filed 
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Feb. 18,1907, Talking Moving Picture Machines, Serial No. 
358,063. 

JAMES T. NEWTON, 
Commissioner of Patents. 

i 

This case has been reopened by the Commissioner for 
further action by the examiner on all the claims. 

The following patents are cited: 

573,071, Amet, Dec. 15, 1896; I 

762,948, Schaefer, June 21, 1904; 

814,663, Baker, Mar. 13, 1906; 

(German) 104,475, Berthon; j 

“ 145,780, Meester, ! 

all of record, and 

752,394, Gaumont, Feb. 16, 1904. 

(French) 936, Gaumont, Delivered Jan. J, 1903, pub¬ 
lished April 27, 1903 (no drawing), being an addi¬ 
tion to patent 312,613. 

(British) 22,566, Meester, Oct. 19, 1903 (2 sheets). 
(British) 413, Meester, Jan. 9, 1905 (1 sheet) (88- 
16.2). 

j 

The French patent of addition is of recent discovery and 
it is believed that it is a complete anticipation of all that 
applicant claims. In the first two paragraphs of the 
specification of this patent the patentee refers to syn¬ 
chronized moving picture and talking machines, the talking 
machine being placed back of the screen. This is the ar¬ 
rangement shown by Gaumont, U. S. patent 752,394 and the 
two British patents to Meester. Neither the Gau- 
142 mont nor the British Meester patent, I 413 of 1905, 
refer to a screen but they clearly show it, and the 
British Meester patent 22,566 of 1903 refers to b as the 
picture surface, the talking machine being shown back of 
this picture surface. In the third paragraph of the French 
patent it is stated that instead of separating the syn¬ 
chronized machines the two machines may be placed side 
by side and the sounds may be transmitted back of the 
screen by means of one or a plurality of loud-speaking 
telephones. This is precisely the construction of appli¬ 
cant’s device with two exceptions, viz, first applicant posi¬ 
tively gears his two machines together, and second, he 
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provides switches for selectively energizing any one or 
more of the receivers. As to the first difference, it is held 
that electrical synchronization is the full equivalent of posi¬ 
tive mechanical connections, especially in view of the fact 
that the latter is shown in each of Baker, Schaefer and 
Meester. As to the second point, lines 35 to 39 of the 
French specification are pertinent, in which it is pointed 
out that the sound may be caused to proceed from differ¬ 
ent parts of the screen in accordance with the movement of 
the image from which the sounds are supposed to proceed. 
Since the patentee describes a plurality of horns, it is held 
that the provision of suitable switches whereby any one of 
the receivers mav be energized is an obvious one. 

The French patent is believed to be a complete anticipa¬ 
tion of itself. The original patent 312,613 was not pub¬ 
lished but it is evident that the construction there described 
is the same as that disclosed by the U. S. Gaumont patent 
752,394 the oath of which refers to the filing of a French 
application No. 312,613. Besides it is not necessary to 
rely in any way on the unpublished French patent as the 
U. S. Gaumont patent is a part of the prior art and may 
be taken with the patent of addition if it is necessary to 
do so. 

143 Even in the absence of the French patent of ad¬ 
dition it is believed that the claims of applicant state 
nothing patentable. Since Gaumont and the Meester Brit¬ 
ish patents disclose synchronized machines with the talking 
machine placed back of the screen and Amet discloses the 
electrical transmission of sounds, it would not involve in¬ 
vention to place the two machines together at one end of 
a room and transmit the sound electrically to a point adja¬ 
cent the screen. The Gaumont and Meester patents dis¬ 
close -what was held to be absent from the disclosures in 
the patents before the examiners-in-chief, namely, means 
for causing the sounds to issue from a point adjacent the 
screen. These patents supply this deficiency. 

Looking at the matter from still another view point, since 
Berthon discloses positively synchronized machines with 
the sounds transmitted electrically to receivers placed in 
the auditorium, there would be no invention in placing the 
receivers back of the screen in view of Gaumont and the 
Meester patents, or in using loud speaking telephones in 
view of Amet. 
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All of the claims are rejected on the above grounds. The 
examiner regrets the fact that the French patent of addi¬ 
tion was not sooner discovered, and he is unable to explain 
the cause of the oversight. In view of the length of time 
this case has been pending it is earnestly requested that 
prompt response be made with a view to an early final dis¬ 
position of the case. 

L. L. UNDERWOOD, 

Examiner. 

144 Patent Office, May 20, 1918, Mailed. 

I 

! 

In the United States Patent Office. 

In the Application of Charles K. Cregier. Filed Feb. 18, 

1907. Talking Moving Picture Machines. Serial No. 

358,063. 

Re Appeal. 

Examiner’s Statement. 

\ 

The appealed claims are: 

1. The combination with a moving picture projecting ma¬ 
chine and a distant screen of a sound record located in the 
vicinity of the projecting machine and physically connected 
therewith, and means for causing the sounds which are re¬ 
corded on the sound record to be propagated in the vi¬ 
cinity of the screen in synchronism with the pictures. 

2. The combination with a moving picture projecting ma¬ 
chine, a substantially opaque distant surface, and a sound 
record, of means for causing sound waves, appearing to 
emanate from objects represented in said pictures, to be 
propagated in the vicinity of said surface in compelled con¬ 
tinuous synchronism with the pictures. 

3. The combination with a moving picture projecting ma¬ 
chine, a substantially opaque distant surface, and a sound 
record, of means for causing sound waves, appearing to 
emanate from objects represented in said pictures, to be 
propagated in the vicinity of said surface in compelled con¬ 
tinuous synchronism with the pictures, and means for di¬ 
recting said synchronized sound waves through the air to 
an audience. 
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4. The combination with a moving picture projecting ma¬ 
chine and a distant screen, of a sound record in the vicinity 
of and mechanically connected with the projecting machine, 
and means for causing sound waves to be propagated in the 
vicinity of the screen in compelled synchronism with the 
pictures. 

5. The combination with a moving picture record and a 
moving sound record, of means for producing in the vi¬ 
cinity of moving pictures in compelled continuous syn¬ 
chronism therewith, reproduced sound waves projected 
through the air from said pictures. 

6. The combination with a moving picture record and a 
moving sound record, of means for producing in the vi¬ 
cinity of moving pictures sound waves produced at said 
records and audibly transmitting said waves in continu¬ 
ously compelled synchronism through the air from said 

pictures. 

145 7. The combination with a moving picture record, 

a sound record, and mechanical means for compelling 
the synchronous movement of said records, of means for 
producing in the vicinity of projected moving pictures re¬ 
corded sound waves, audibly" projected through the air from 
said pictures. 

8. The combination with a moving picture record and 
a moving sound record, of means physically connected there¬ 
with for producing in the vicinity of the focal plane of 
moving pictures however distant from their record, repro¬ 
duced sound waves audibly projected through the air from 
said pictures in compelled synchronism therewith. 

9. The combination with a moving picture record, a mov¬ 
ing sound record, and a mechanically connecting means for 
compelling a synchronous movement of said records, of 
means for producing in the vicinity of moving pictures 
sound waves reproduced at said records, audibly projected 
through the air from said pictures in maintained synchro¬ 
nism therewith. 

10. The combination with a moving picture record and a 
moving sound record physically connected therewith, of 
electrical means for producing in the vicinity of moving 
pictures reproduced sound waves, audibly projected in com¬ 
pelled synchronism through the air from said pictures. 

11. The combination of a moving picture record, a remote 
picture receiving surface, a moving sound record, means 
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for compelling a continuous synchronous movement of said 
records, means for reproducing and delivering to the air 
in proximity to the picture receiving surface the sounds 
from said sound record for audible air transmission from 
said surface in synchronism with the depicted objects. 

12. The combination of a moving picture record, a mov¬ 
ing sound record, a physical means for maintaining syn¬ 
chronism between said records, a sound transmitter, a 
sound reproducer located at a distance from said transmit¬ 
ter, and in the vicinity of the surface upon which the mov¬ 
ing pictures are projected, and means operatively connect¬ 
ing the reproducer with the transmitter. 

13. The combination of a moving picture machine, a mov¬ 
ing sound record machine, a sound transmitter machine, a 
physical means for maintaining synchronism between the 
moving pictures and recorded sounds, a sound reproducer 
located at a distance from both machines, and in the vi¬ 
cinity of the surface upon which said pictures are projected, 
and means electrically connecting said transmitter and re¬ 
producer. 

14. The combination of a moving picture record, a mov¬ 
ing sound record, a physical means for continuously main¬ 
taining synchronism between said records, a sound trans¬ 
mitter, a plurality of sound reproducers, located at a dis¬ 
tance from said transmitters and in the vicinity of the sur¬ 
face upon which the moving pictures are projected, and 
means electrically connecting said reproducers with the 

transmitter. 

146 15. The combination of a moving picture record, a 

moving sound record, mechanical means adapted for 
continuously maintaining synchronism between Said records, 
a sound transmitter, sound reproducers, located at a distance 
from said transmitter in the vicinity of the surface upon 
which the moving pictures are projected, means electrically 
connecting the receiver with said transmitters and means 
for selectively energizing any number of said receivers to 
the exclusion of another or others. I 

16. The combination of a moving picture record, a mov¬ 
ing sound record, a permanently connected positive gear 
mechanism for maintaining synchronism between said 
records, a sound transmitter, a sound reproducer located 
at a distance from said transmitter, and in the vicinity of 
the surface upon which said moving pictures are projected, 
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and means electrically connecting the receiver with the 
transmitter. 

17. The combination with a moving picture projecting 
record, and a receiving surface for the pictures thereof, 
of a movable sound record physically connected with the 
picture record, and located near said picture record, and 
adapted for movement in synchronism therewith, means 
for moving said records in synchronism, an electric trans¬ 
mitter operable by said sound record to vary an electric 
current in substantial harmony with the sounds recorded 
on said sound record, a plurality of electric sound repro¬ 
ducers, located near said picture receiving surface, and an 
electric circuit connecting said transmitter and said re¬ 
ceivers. 

18. The combination with a moving picture projecting 
record and a receiving surface for the pictures thereof, of a 
movable sound record located near said picture record, 
and adapted for movement in synchronism therewith, me¬ 
chanical means for moving said records in synchronism, an 
electric transmitter, operable by said sound record to vary 
an electric current in substantial harmony with the sounds 
recorded on said sound record, a plurality of electric sound 
reproducers or receivers near said picture receiving sur¬ 
face, electric circuits connecting said transmitter and said 
receivers, and means for selectivity energizing either or any 
number of said receivers. 

The references are: 

573,071, Amet, Dec. 15, 1896. 

762,948, Schaefer, June 21, 1904. 

814,663, Baker, Mar. 13, 1906. 

(German) 104,475, Berthon. 

“ 145,780, Meester. 

752,394, Gaumont, Feb. 16, 1904. 

(French) 936, Gaumont, Delivered Jan. 7, 1903, pub¬ 
lished Apr. 27, 1903 (no drawing), being an addi¬ 
tion to patent 312,613. 

(British) 22,566, Meester, Oct. 19, 1903 (2 sheets). 

44 413, Meester, Jan. 9,1905 (1 sheet) (88-16.2). 

147 The alleged invention relates to apparatus for 

synchronously producing pictures and sounds perti¬ 
nent thereto, and embodies a motion picture machine and a 
sound reproducing machine geared directly thereto, the 
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sound reproducing machine having electrical connections 
with an amplifying telephone receiver situated at a dis¬ 
tance therefrom preferably adjacent the screen onto which 
the pictures are projected. 

The present rejection of the claims on the prior art is 
believed to be fully set forth in the office action of Oct. 27, 
1917, paper No. 70 and attention is hereby directed thereto 
for the purpose of presenting the issue or issues between 
applicant and the Examiner. 

Respectfully, 1 

E. C. SASNETT, 

Examiner , Division 7. 


May 20, 1918. 


148 Appeal No. 2955, Paper No. 82. 


E. L. L. 

Hearing July 31, 1918. j 

Appeal No. 2955. j 

Decision. 

j 

U. S. Patent Office, August 14,1918: 

I 

Before the Examiners-in-Chief, on Appeal. 


Application of Charles K. Cregier for a Patent for an 

Improvement in Talking Moving Picture Machines. 

Filed February 18, 1907. Serial No. 358,063.: 

Mr. John G. Elliott, attorney for appellant. 

This is an appeal from the action of the primary exam¬ 
iner finally rejecting claims 1 to 16 inclusive, of which the 
following will serve as examples: 

1. The combination with a moving picture projecting 
machine and a distant screen of a sound record located in 
the vicinity of the projecting machine and physically con¬ 
nected therewith, and means for causing the sounds which 
are recorded on the sound record to be propagated in the 
vicinity of the screen in synchronism with the pictures. 

2. The combination with a moving picture projecting 
machine, a substantially opaque distant surface, and a 
sound record, of means for causing sound waves, appearing 
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to emanate from objects represented in said pictures, to be 
propagated in the vicinity of said surface in compelled con¬ 
tinuous synchronism with the pictures. 

15. The combination of a moving picture record, a mov¬ 
ing sound record, mechanical means adapted for continu¬ 
ously maintaining synchronism between said records, a 
sound transmitter, sound reproducers, located at a distance 
from said transmitter in the vicinity of the surface upon 
which the moving pictures are projected, means electrically 
connecting the receiver with said transmitters and means 
for selectively energizing any number of said receivers to 
the exclusion of another or others. 

The references cited are: 

Amet, 573,071, Dec. 15,1896. 

Schaefer, 762,948, June 21, 1904. 

Baker, 814,663, Mar. 13, 1906. 

149 Meester, British, 22,566, Oct. 19,1903. 

Meester, 44 413, Jan. 9, 1905. 

Gaumont, French, 936, Jan. 7, 1903. 

Berthon, German, 104,475. 

Meester, 44 145,780. 

Gaumont, 4 4 752*,394, Feb. 16, 1904. 

This is the second time this case has been before us on 
appeal. In our former decision of October 5, 1915, we 
found as follows: 

4 4 Appellant was the first to associate in a single appa¬ 
ratus a projection machine and a phonograph record which 
are compelled to act in synchronism and a telephonic device 
operating to so transmit reproduced sound waves through 
the air to an audience that sounds will appear to the audi¬ 
tors to each emanate at the proper time from the objects 
represented in the projected pictures rather than from 
some other place.” 

Subsequent to such decision, the examiner discovered 
additional art which gives the case an entirely different 
complexion. The U. S. patent to Gaumont and the two 
British patents to Meester all show projecting machines 
synchronized with phonographs, the latter being placed 
adjacent the screen so as to cause the sounds to appear to 
emanate from the figures pictured on the screen. In each 
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of these cases, however, the phonograph and the kineto- 
scope are widely separated and they are caused to operate 
svnchronouslv by electrical synchronizing devices. In 
appellant’s case, the kinetoscope and the phonograph are 
united in one apparatus in front of the screen and the 
phonograph sounds are transmitted to the vicinity of the 
screen by means of telephone sound reproducers. The 
Gaumont French patent of addition discloses ;the idea of 
mounting both the phonograph and kinestoscope in front of 
the screen and of transmitting the sounds from the phono¬ 
graph to points back of the screen by telephonic devices. 
Thus the third paragraph of the specifications states: 

150 ‘ 4 This arrangement may be simplified by placing 

the phonograph by the side of the kinematograph 
and transmitting the sounds from the phonograph back of 
the projecting screen by means of one or more loud-speak¬ 
ing telephones by wires connected to microphones mounted 

upon or by the side of the phonograph reproducer.” 

j 

Thus the prior art shows it to have been old to mount the 
two machines side by side in front of the screen, and to 
transmit the phonographic sounds to the vicinity of the 
screen so that the sounds may appear to emanate from the 
moving pictures. It also shows it to be old, as in the pat¬ 
ents to Baker, Schaefer, and Meester (German), to connect 
mechanically kinetoscopes and graphophones sio as to com¬ 
pel sequence of operation. This being true, wecannot think 
that invention would be required to adopt this method of 
connecting the phonograph and kinematograph of the 
Gaumont patent of addition. This leaves but one feature 
of applicant ’s disclosure that appears to be new and patent- 
able, and that is the plurality of telephonic reproducers and 
the means for controlling the same selectively, whereby to 
further the appearance of the emanation of the sounds from 
some particular part of the screen. The French patent of 
addition does suggest the use of a plurality of receivers or 
reproducers and the operation of the same by hand so as 
to follow the personages on the screen. Broadly this would 
apparently give the result appellant seeks, but claims 15 
and 18 specifically call* for means for selectively energizing 
either or any number of the receivers. This: is a specific 
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means for securing the result stated, which seems to be 
new and we think patentable. 

Claims 1, 4, 7, 8, 9, 10, 14, 16 and 17 are each rejected on 
the French patent of addition, in view of the patents to 
Baker or Schaefer, or the German patent to Meester, 

151 for the reasons above fully set forth. It is noted 
that claims 14 and 17 call for a plurality of sound 

reproducers; but they do not include any means for selec¬ 
tively energizing the receivers and are therefore merely 
for a duplication of the receivers showm in the references. 
"We do not think any patentable invention can be predicated 
upon a mere duplication of the receivers, the use of which 
is suggested by Gaumont. 

Claims 2, 3, 5, 6, 11, 12 and 13 are rejected on the same 
references and reasons as the above mentioned claims, and 
also on the U. S. patent to Gaumont, or the British patent 
to Meester. The graphophones and kinetoscopes shown in 
these patents are synchronized and we believe it fair. to 
hold that, since they move synchronously, they are com¬ 
pelled to move in continuous synchronism. The claims 
therefore fail to distinguish in a patentable sense from 
these references. 

The decision of the examiner is affirmed as to all of the 
appealed claims except 15 and 18, and as to these claims it 
is reversed. S. E. FOUTS, 

R. E. MARINE, 

E. S. HENRY, 
Examiners-in-Chief . 

152 Recorded Vol. 132, p. 435. Serial No. 358,063, 

Paper No. 93. 

MCY. 

Hearing May 22, 1919. 

In the United States Patent Office. 

Ex Parte Charles K. Cregier. 

Application for Patent. 

Appeal from Examiners-in-Chief. 

Talking Moving Picture-Machines. 

Application Filed February 18, 1907. Serial No. 358,063. 
Mr. John G. Elliott for applicant. 

Applicant appeals from the decision of the examiners- 
in-chief affirming the action of the primary examiner finally 
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rejecting claims 1 to 14, inclusive, 16 and 17, of which 
claims 1 and 16 are illustrative: 

1. The combination with a moving picture projecting 
machine and a distant screen of a sound record located in 
the vicinity of the projecting machine and physically con¬ 
nected therewith, and means for causing the sounds which 
are recorded on the sound record to be propagated in the 
vicinity of the screen in synchronism with the pictures. 

16. The combination of a moving picture record, a mov¬ 
ing sound record, a permanently connected positive gear 
mechanism for maintaining synchronism between said rec¬ 
ords, a sound transmitter, a sound reproducer located at 
a distance from said transmitter, and in the vicinity of the 
surface upon which said moving pictures are projected, and 
means electrically connecting the receiver with the trans¬ 
mitter. | 

| 

The references are: 

Amet, 573,071, Dec. 15,1896. 

Schaefer, 762,948, June 21, 1904. 

Baker, 814,663, March 13, 1906. 

153 Meester, British, 22,566, Oct. 19, 1903. 

Meester, “ 413, Jan. 9, 1905. j 

Gaumont, French, 936, Jan. 7, 1903. 

Berthon, German, 104,475. 

Meester, “ 145,780. 

Gaumont, “ 752,394, Feb. 16, 1904. 

In his brief applicant refers at length to the various stages 
through which the prosecution of this application has been. 
It is not necessary to repeat this further than 1 to state that 
the case was twice before the examiners-in-chief. In their 
first decision they reversed the action of the ; primary ex¬ 
aminer in rejecting the claims then in the case on the refer¬ 
ences then of record. Thereafter the examiner cited fur¬ 
ther discovered references, in particular the French patent 
of Gaumont No. 936, being an addition to his patent No. 
312,613. ! 

The purpose of the device disclosed in this application is 
to synchronously produce pictures and sounds pertinent 
thereto. The sound producing machine is shown as geared 
directly to the moving picture machine and has electrical 
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connections with amplifying telephones placed adjacent to 
or behind the screen on which the pictures are projected. 
The object of gearing the two machines together is that 
they may be compelled to move in synchronism and the ob¬ 
ject of connecting the telephones adjacent to or behind the 
screen is so that the sounds may appear to proceed from 
the figures on the screen. 

In the original rejection no references had been cited 
showing means adjacent the screen for causing the sound to 
appear to come therefrom. In their first decision the ex¬ 
aminers-in-chief said: 

“Appellant was the first to associate in a single appa¬ 
ratus a projection machine and a phonograph record which 
are compelled to act in synchronism and a telephonic de¬ 
vice operating to so transmit reproduced sound 
154 waves through the air to an audience that sounds 
will appear to the auditors to each emanate at the 
proper time from the objects represented in the projected 
pictures rather than from some other place. 

**##### 

Appellant by disposing his synchronized telephone re¬ 
ceivers in close proximity to the screen upon which mov¬ 
ing pictures are produced simulates nearer than anybody 
has heretofore been able to do the acoustical conditions 
which attend the rendition of a play in which actors are 
actually present and speaking. 

We do not consider that the direct telephonic transmis¬ 
sion of the sounds of a phonograph to the ears of the 
auditors is anticipatory of appellant’s system as above 
described.” 

After stating that the patentee Berthon did not appre¬ 
ciate the necessity of positively gearing together the pho¬ 
nograph and the projection machine because he had used a 
belt as a synchronizing means, the examiners-in-chief said 
that the other patents cited which show positive gearing 
between the projecting machine and the talking machine, 
did not supply all the deficiencies of the Berthon machine, 
for even if the latter had used a positive gearing he would 
not have attained appellant’s result. 

Objection is made to the consideration of the French 
patent of addition because it appears that the original pat- 
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ent was not published. The objection is not a valid one 
for two reasons, first, it is not material that a patent be 
published, since the statute refers to a patent or publication 
and not to a patent and publication (See Sirocco Engineer¬ 
ing Co. v. B. F. Sturtevant Co., 220 Fed. Rep., 137; 213 
0. G., 1447). In the second pla£e the oath to the applica¬ 
tion of the U. S. patent to Gaumont, No. 752,394 states that 
the application was for a patent on the same invention as 
that shown in the French patent of July 11, 1901, No. 
312,613. As this is the patent to which addition No. 936 
refers, it is evident that the disclosure of the French patent 
was the same as the disclosure of U. S. patent No. 752,394. 

The French patent of addition should be considered 
155 with reference to the disclosure of that U. S. patent. 

In the apparatus there shown Gaumont had at¬ 
tempted to obtain synchronism between the moving pic¬ 
ture machine and the talking machine by certain electrical 
connections between the motors by which these machines 
were driven, the phonograph being placed behind the 
screen upon which the pictures were projected. The Gau¬ 
mont patent of addition states that this arrangement may 
be simplified by placing the phonograph by the side of the 
moving picture machine and transmitting the sound of the. 
former behind the projecting screen by one dr more loud 
speaking telephones, by wires connected with microphones 
mounted on or beside the reproducing mechanism of the 
phonograph. The resume of this patent is as follows: 

“We claim in this addition to our principal patent, the 
placing behind the projection-screen of the cinematograph, 
of loud-speaking telephones connected by wires to micro¬ 
phones mounted on the sound-reproducer of the phono¬ 
graph, or at its side.” ! 

It is contended that the apparatus disclosed in the Gau¬ 
mont patent is inoperative for the purpose attempted, first 
because synchronism could not be maintained by the elec¬ 
trical connections shown, and second, because it would be 
impossible to start the moving picture machine as de¬ 
scribed in this application and bring it originally into syn¬ 
chronism with the talking machine. 

In support of the allegation of inoperativeness certain 
affidavits have been filed in which it is stated that an ap¬ 
paratus, which from the description given was evidently 
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made in accordance with the disclosure of the Gaumont pat¬ 
ent, was tried both in Chicago and New York, found to be 
unsuccessful and was abandoned. 

It would seem, however, from the affidavit of No to 

156 that the abandonment of this apparatus was due, not 
to the fact that it was inoperative to produce the re¬ 
sult intended if properly handled, but to the fact that it was 
commercially impractical. In the second paragraph of 
page 2 of his affidavit Noto says that it was found that the 
brushes failed frequently to make contact with the com¬ 
mutator dpe to corrosion and that consequently the electric 
motor attached to the projecting machine would fall be¬ 
hind in the operation and destroy synchronism, and that 
“as a result the machine could only be successfully oper¬ 
ated by cleansing the brushes after every two or three runs 
of the film.’ ’ 

While the necessity for thus cleaning the brushes might 
prevent the machines from coming into commercial use, it 
follows from this statement that if the brushes had thus 
been cleaned, the machine would have operated as de¬ 
signed. 

Some of the claims as presented to the examiners-in- 
chief are broad enough to be met in the Gaumont patent 
taken in connection with the patent of addition. An amend¬ 
ment was filed after their decision, the entry of which was 
permitted, by which it was sought to specify more or less 
broadly that the talking machine and moving picture ma¬ 
chine were physically or mechanically connected, the 
amendment in some of the claims consisting merely in 
using the word 11 continuous ’ 9 or “continuously” so that 
the claim specified means for producing a complete con¬ 
tinuous synchronism between the two machines, and in 
others it was stated that the two machines are mechanically 
connected. 

Applicant however was not the first to mechanically con¬ 
nect a moving picture machine and a talking machine so as 
to produce synchronism between them. Such an apparatus 
is shown in the patent to Schaefer, No. 762,948, and 

157 in the patent to Baker No. 814,663. Neither of these 
patentees discloses the idea of causing the sound to 

appear to come from the screen upon which the pictures 
were shown. In the argument presented on the original 
appeal it was said that the invention of Schaefer produced 
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the effect of the delivery by a lecturer standing at the rear 
of a theatre back and over the head of his audience to mov¬ 
ing pictures 1 of him in front of that audience and that such 
a device could not produce the illusion of living, moving, 
talking pictures, and further, that seemingly Schaefer was 
the first to maintain synchronism with recorded sounds in 
the immediate vicinity of a picture projecting machine but 
that he never contemplated the idea of possibility of ob¬ 
taining synchronism of sound transmitted to the vicinity of 
and projected from moving pictures toward their project¬ 
ing machine. 

But this is exactly the idea which is disclosed in the 
Gaumont patent of addition. There is described in the 
patent means for causing the sound to come from behind 
the screen which is substantially the same as that shown in 
this application and it is described as being used with an 
apparatus in which the moving picture machine and the 
talking machine are run in synchronism. Even if as alleged 
the Gaumont means for obtaining synchronism was com¬ 
mercially unsuccessful or even inoperative, there was no 
invention in using the means, described by him for causing 
the sound to appear to come from behind the screen, in con¬ 
nection with the apparatus of Schaefer or Baker in which 
the moving picture machine and the talking machine are 
mechanically connected. This would have involved nothing 
more than connecting the microphone at the talking ma¬ 
chine of the device to loud speaking telephones behind the 
screen in exactly the same way that Gaumont states 

158 should be done with his machine. 

The decision of the examiners-in-chief is affirmed. 

R. F. WHITEHEAD, 

First Assistant Commissioner. 

October 31, 1919. 

i 

159 [Stamp:] Mail Room, U. S. Patent Office, Sep. 13, 

1920. ! 

j • 

409,819, Paper No. —. 

Petition. 

To the Commissioner of Patents: 

Your petitioner, Charles K. Cregier, a citizen of the 
United States and resident of the City of Chicago, in the 
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County of Cook and State of Illinois, whose post office ad¬ 
dress is No. 615 Wrightwood Avenue, Chicago, Illinois, 
prays that letters patent may be granted to him for the 
improvements in talking moving picture machines as set 
forth in the annexed specification. 

And he hereby appoints John G. Elliott, Suite 1429 
Monadnock Block (312 South Dearborn Street), Chicago, 
Illinois, his attorney, with full power of substitution and 
revocation, to prosecute this application, to make altera¬ 
tions and amendments therein, to sign the drawings, to 
receive the Patent, and to transact all business in the Patent 
Office connected therewith. 

Signed at Chicago, in the County of Cook and State of 
Illinois, this 10th day of September, A. D. 1920. 

Inventor’s full name: CHARLES K. CREGIER. 

Specification. 

To all whom it may concern: 

Be it known that I, Charles K. Cregier, a citizen of the 
United States and a resident of the City of Chicago, in the 
County of Cook and State of Illinois, have invented certain 
new and useful improvements in talking moving picture 
machines of which the following* is a full, clear and exact 
specification: 

160 The invention of the talking moving picture ma¬ 
chine of this application is described in my pending 
application, filed February 18,1907, Serial Number 358,063, 
for which this application is filed as a [substi- 

Per A. tute, and in]* continuation in part thereof. 

The invention appertains to talking moving- 
picture machines, the object thereof being to establish such 
a certain relation between a picture-projecting machine and 
a phonograph that they will not only start at the same time 
and continue to run concurrently, but will act in unison to 
compel the propagation of pictures and the reproduction 
of sounds in perfect synchronism at each and every instant 
during the entire period of their operation. 

A moving picture film contains pictures which, as the 
film is being fed through the projecting machine, are re¬ 
quired to be sequentially brought to rest in coincidence 
with the optical axis of the lens to enable the retina of the 


[•Words and figures enclosed in brackets erased in copy.] 
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observer’s eye to receive vivid images of tile depicted 
objects, as revealed by the well-known disclosure of Armat, 
and sixteen, or more, of these pictures must be exposed in 
a second in order to produce the illusion that objects are 
in motion. The high velocity of the film and the 

161 intermittency of its motion, and the constancy of 
speed required for the acceptable operation of a 

phonograph are factors which have heretofore rendered 
the attainment of the aforesaid object difficult, and the suc¬ 
cess of the applicant was predicated upon his observance 
of this distinction between a moving picture machine and a 
phonograph. 

A phonograph, unlike a moving picture apparatus, is a 
device in which constancy of speed is requisite, and in 
which the actual speed of reproduction must be substan¬ 
tially the same as the speed at which sounds are recorded. 
If the speed is inconstant, the pitch of the respective repro¬ 
duced sounds will vary, and if the speed of reproduction, 
although constant, is materially at variance with the speed 
of production, the pitch of the reproduced sounds will be 
too high or too low throughout the entire period of repro¬ 
duction. 

In unifying a phonograph and a picture-projecting ma¬ 
chine for reproducing, or a camera for taking moving pic¬ 
tures, many difficulties, not at first apparent, presented 
themselves, and a solution of these difficultiejs was found, 
not in the mere employment of a common impelling source 
of energy, but in devising or selecting some power-trans¬ 
mitting device or devices capable of bearing the inconstant 
load imposed by the intermittently moving [ picture film, 
without varying the speed of the phonograph, and without 
disturbing the relations of the successive pictures and 

162 the related undulations of the sound record. These 
undulations are microscopic, but they,; nevertheless, 

must be accurately disposed relative to the successive pic¬ 
tures, since reproduced sounds belonging to one picture, 
or a limited series of pictures, would, if associated with 
some other picture or pictures, dispel the illusion that the 
recorded sounds emanate from the objects or actors de¬ 
picted on the screen. i 

I have discovered that, in order to synchronize a picture- 
projecting or a picture-taking machine and a phonograph, 
the two machines must be driven by an impelling device 
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having sufficient power to withstand variations of load im¬ 
posed by the intermittently acting picture-projecting or 
picture-taking machine, without seriously affecting the re¬ 
quired constant speed of the phonograph; and I have also 
found that the device or devices, through which power is 
transmitted from the impelling device to the picture ma¬ 
chine and the phonograph, respectively, must be of such 
character that all parts thereof will operate with the same 
constancy of speed, if not the same velocities, as said im¬ 
pelling device. There must be no opportunity for ‘ 4 back 
lash” in the power transmitting trains, and no intermit- 
tency in the power transmission, as back lash would en¬ 
able driven parts, such as the phonograph record disc, to 
run ahead under their own momentum while the driving 
parts are detained, and to receive shocks as the retarded 
driving parts later overtake them. 

Back lash and lost motion are permissible in some ma¬ 
chines, but even slight imperfections of this character are 
intolerable in a talking moving picture machine wherein 
the essential coincidence of the individual pictures and the 
related waves of the sound record must be faithfully pre¬ 
served. The workers in the talking moving picture art 
have employed sprocket chains and wheels and belts and 
pulleys, and even a part under the influence of a rotating 
magnetic field for the purpose of connecting the dual 
163 parts of a talking moving picture machine with a 
source of power; but the result attained by the use 
of such connections was the simultaneous operation of 
these parts, unattended by the kind of synchronism which 
compels reproduced voices of actors to be precisely timed 
with their acts as shown in screen pictures. 

With these ends in view my invention finds embodiment 
in certain features of novelty in the construction, combi¬ 
nation and arrangement of parts by which the said objects 
are attained, all as hereinafter fully described with refer¬ 
ence to the accompanying drawings and more particularly 
pointed out in the claims. 

In said drawings, 

Fig. 1 is a side elevation of a talking moving picture ma¬ 
chine in which my invention finds its embodiment, the pro¬ 
jecting or camera machines, the phonograph machine, and 
the electrical circuit for which are diagrammatically illus¬ 
trated therein. 
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Fig. 2 is a transverse section taken on the line 2—2 of Fig. 
1 of the reproducer or producer, as may be. 

Fig. 3 is a similar view of a modified form thereof. 

Fig. 4 is a diagrammatic illustration in side elevation of 
the screen upon which the pictures are produced, a mega¬ 
phone and a picture projecting machine. 

Fig. 5 is a front elevation of the rear of the screen, with 
the shadow pictures in dotted lines and the relation of a 
plurality of receivers with respect to the pictures. 

Fig. 6 is a front elevation showing in detail a motion- 
picture camera in shaft connection with a phonograph ad¬ 
justed for recording sounds, and also electrical means for 
transmitting sound waves from the source thereof to the 
phonograph recording means. j 

164 Fig. 7 is a detail vertical section taken on line 7—7 
of Fig. 6, showing the gearing secured to the camera 
for driving a shaft, which is direct-connected to the phono¬ 
graph. 

Fig. 8 is a view showing in detail a motion picture pro¬ 
jecting machine in front elevation and a phonograph in 
vertical section in shaft connection therewith, and also elec¬ 
trical means for transmitting sound waves produced by the 
phonograph to some distant point, as, for example, to a 
point in the vicinity of a motion picture screen.: 

Fig. 9 is a top plan view of the phonograph illustrated 
in Figs. 6 and 8, showing a s adjustable holder for receiving 
a recorder and reproducer. 

i 

Fig. 10 is a vertical transverse section taken on line 
10—10 of Fig. 6, showing a sound recorder ! actuated by 
sound waves emanating from a telephone receiver. 

Fig. 11 is a detail axial section taken through said sound 
recorder showing the construction thereof. 

Fig. 12 is a vertical transverse section taken on line 
12—12 of Fig. 8, showing a reproducer including a carbon 
transmitter, the diaphragm of which is vibrated by means 
of a pivoted stylus traversing a sound record. 1 

i 

Fig. 13 is a vertical transverse section taken through the 
phonograph on line 13—13 of Fig. 8, showing a friction 
governor. 

Fig. 14 is a vertical section taken through the camera on 
line 14—14 of Fig. 6, showing the general construction 
thereof, and 



124 


CHARLES K. CREGIER VS. 


Fig. 15 is a vertical section taken on line 15—15 of Fig. 
8, showing the projecting machine partly in side elevation. 

In the talking moving picture machine of my invention, 
diagrammatically illustrated in Figs. 1 to 5, inclusive, A 
indicates the moving picture machine, which may he 

165 of any suitable construction, and may be driven by 
any suitable power. 

In close proximity to the moving picture machine I place 
a phonograph of ordinary construction, the main shaft of 
the phonograph being indicated by B in the drawings, and 
this shaft being directly geared to a suitable moving part 
of the moving picture machine. By this means it is pos¬ 
sible to produce complete and perfect synchronism be¬ 
tween the phonograph and the moving picture machine. 
C, indicates the phonograph cylinder, which is supported 
in any usual manner to be rotated by the main shaft, B, 
and bearing against this cylinder is a reproducing point, 
d, carried by a lever, dl, mounted upon a second lever d2, 
of a reproducer, D, longitudinally movable of the cylinder, 
C, by means of a threaded shaft Dl, of ordinary form, 
the lever, dl, being connected in the usual way with the 
diaphragm, D2, of the reproducer. 

Secured to the upper surface of the diaphragm, D2, of 
the reproducer, is one pole, E, of a microphonic telephone 
transmitter. The opposite pole of the transmitter is in¬ 
dicated by El, and the space between these two polies is 
filled with a mass of carbon particles, e, similar to those 
commonly used in telephone transmitters, except that they 
are made of an unusually hard grade of carbon, in order 
that an electric current of exceptionally high voltage can 
be used. 

It is obvious that this arrangement is such that the un¬ 
dulations upon the phonographic cylinder will set the 
diaphragm, D2, in vibration, and that the vibrations of 
this diaphragm will be transformed through the medium 
of the microphonic transmitter into electrical undulations. 

While it might perhaps be possible to get a certain 
degree of electrical reproduction of the undulations upon 
the cylinder without the use of the diaphragm, I find 

166 that as a matter of practice, it is best to attach 
the microphone cell to the diaphragm, in order that 

the vibrations shall pass through substantially the same 
type of device, i. e., a diaphragm, with which they were 
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originally made. In other words the diaphragm to a cer¬ 
tain extent modifies and varies the action of the repro¬ 
ducing point, and this modification greatly improves the 
character of the sound ultimately given out. 

In the modified form of construction shown in Fig. 3, 
instead of placing the microphone cell upon the repro¬ 
ducer diaphragm, I utilize a reproducer of a different 
type, which is provided with a thimble, d3; such as is com¬ 
monly used upon phonograph reproducers for the attach¬ 
ment of the horn or tube, and to this thimble I attach 
a microphone transmitter, E2, of ordinary form except 
that a hard grade of carbon is used for the purpose afore¬ 
said, and in this form of construction the reproducer dia¬ 
phragm sets up vibrations in the air between itself and 
the transmitter diaphragm, which vibrations are repeated 
by the transmitter diaphragm and ultimately transferred 
into electrical undulations. 

j 

This form of construction gives results which are fairly 
satisfactory, but the tone produced by the preferred form 
of construction, which is shown in Fig. 2, is far better and 
crisper. 

F, indicates diagrammatieally an induction coil in the 
primary circuit of which the microphonic transmitter, E, 
is included, a powerful battery, G, affording the requisite 
electric power. In the secondary circuit of the induction 
coil, F, I include a plurality of telephone receivers, H, all 
of ordinary form excepting for the fact that the dia¬ 
phragms are placed an abnormal distance from the mag¬ 
net. This construction is necessitated by the fact 
167 that I use a very powerful current and necessarily 
set up vibrations in the receiver diaphragm of con¬ 
siderable amplitude, and it is necessary to increase the 
distance between the diaphragms and the magnets to avoid 
contact between the same and a consequent jarring or rat¬ 
tling sound. 

Switches, h, are provided by means of which the various 
receivers, H, can be short-circuited and thrown out of ac¬ 
tion when desired. These switches are preferably arranged 
on a common switch-board so that the circuit can be con¬ 
trolled by a single person if desired. 

Each of the telephone receivers, H, (See Figs. 4 and 5) 
is provided with a megaphone horn, HI, whi6h can be ar¬ 
ranged to direct the sound issuing from the receiver in 
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any desired direction, and which necessarily operates to 
condense and magnify the sound produced. 

In the operation of my improved device, one of the tele¬ 
phone receivers is preferably placed in the vicinity of or 
may be behind the screen on which the moving pictures 
are thrown by the moving picture machine, A, and in the 
normal condition this is the only receiver which is used. 

By arranging the phonograph and the moving picture 
machine in close proximity and gearing them together, I 
obtain perfect synchronism between the two devices and 
then by the telephone system of transmission I reproduce 
the sound at the spot where it is desired to give a natural 
effect to the audience observing the pictures. 

I realize that considerable variation is possible in the 
details of this construction without departing from the 
spirit of my invention; therefore I do not intend to limit 
myself to the specific form herein shown and described. 

Turning now to Figs. 6 to 15, illustrating in de- 
168 tail, as they do, a talking moving picture machine 
in which my invention finds its practical embodi¬ 
ment for commercial purposes, 1 indicates a motion pic¬ 
ture camera machine, 2, a motion picture projecting ma¬ 
chine, and 3, a phonograph machine of conventional design, 
the camera machine being employed for taking moving 
pictures; the projecting machine for projecting moving 
pictures on a screen, and the phonograph machine for re¬ 
cording and reproducing the recorded sounds. 

Certain parts, however, have been removed from phono¬ 
graph 3, and gearing added to camera 1, as shown in Figs. 
8 and 15. 

Since it is essential that the peripheral speed of the 
phonograph record have the same relation to the film speed 
in both the camera and projector, these machines are 
shown sufficiently in detail to disclose the gear ratios and 
parts interposed between the film sprockets and phono¬ 
graph connecting shaft. 

Phonograph 3 comprises a main shaft 4, which is en¬ 
larged and tapered for carrying a removable cylindrical 
record 5, as shown in Figs. 6, 8 and 9. Coupled to shaft 
4 is a connecting shaft comprising a member 6 having 
sockets 7 at each end thereof, one socket being secured to 
shaft 4 by means of a set screw 8, and the other to a sub¬ 
stantially stiff or rigid link 9, preferably of rubber, con- 
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stituting a cushioning element, by means of a set screw 
10, said link being in turn connected to a member 11 ex¬ 
tending from projector 2, the character of the link 9 being 
such that it will absorb vibrations without producing lost 
motion resulting from torsional strains. Member 11 is 
provided with sockets 12 and 13, the former being secured 
to a film sprocket shaft 14 by means of a set screw 15, and 
the latter to said link 9 by means of a set screw 16. 

It will be seen that shaft 14, w’hich carries a film sprocket 
17, is directly connected to the phonograph and that 
169 because of the stiffness of the link 9, there is no 
possibility of any back lash or other lost motion de¬ 
veloping between the projector film 18 and phonograph 
record 5. While link 9 is flexible, the torque thereof is 
equal to that of shafts 6 and 11, due to its size, and the 
reason for employing such a link is to absorb vibrations 
as well as to perform the functions of a universal joint 
when the machines are slightly out of alinement. 

The direct connection of the phonograph with the pro¬ 
jector is rendered possible because of the presence of an 
accessible film sprocket shaft having the same speed and 
direction of rotation as the record shaft of the phonograph. 
In the camera, however, no such shaft is available, and 
since the camera film sprockets 19 and 20 are larger than 
the projector film sprockets 17 and 21, gearing comprising 
spur gears 22 and 23 is provided in order to render the 
speed imparted to the connecting shaft by the camera equal 
to that of the projector. 1 

Driving spur gear 22 is pinned to the camera crank shaft 
24 and meshes with driven spur gear 23 carried by a shaft 
25, which connects with link 9 in the same manner as mem¬ 
ber 11. Shaft 25 is journaled in a bearing 26 formed in¬ 
tegral with an. angle plate 27, which is removably secured 
to the camera casing 28 by means of thumb screws 29, there 
being felt strips 30 so arranged as to prevent abrasion of 
the casing surfaces. A slot 31 is formed in plate 27 in 
order to clear shaft 24 when said plate is positioned, as 
shown in Fig. 7. 

Crank shaft 24 carries a driving spur gear 32 which 
meshes with a driven spur gear 33 carried by a film 
sprocket shaft 34, as shown in Fig. 14. This shaft also 
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carries a large spur gear 35 for driving a rotary 

170 shutter through the medium of spiral gears 37 and 
38, the latter being indicated bv dotted lines in 

Fig. 14. 

Rays of light after passing through lens 39, in lens bar¬ 
rel 40, and light aperture 41, act on a film 42, which is held 
in close contact with the guide therefor by means of a 
hinged gate 43, an intermittent movement being imparted 
to the film by means of a revolving member 44 cooperating 
with film sprocket 20. Rollers 45 and 46 are provided for 
maintaining film 42 in operative relation with film sprocket 
20, after which the film passes into a winding-up reel hous¬ 
ing 47. From a reel housing 48 film 42 is drawn down¬ 
ward around a roller 49 by means of film sprocket 19, and 
said film is held in operative relation with said sprocket by 
means of a spring-pressed roller 50. 

Projecting machine 2 comprises a supporting stand 51 
having legs 52, which are provided with rubber feet 53 for 
absorbing vibration. Film 18 is drawn downward from a 
film reel 54 by means of film sprocket 17, and rollers 55 
and 56 are provided for maintaining said film in operative 
contact with said sprocket, as shown in Fig. 15. Film 18 
after being looped, is guided in its downward passage past 
the light aperture, not shown, by means of a roller 57 and 
a film gate 58, the latter being hinged on rod 59. A drop 
shutter arranged adjacent gate 58 is provided for prevent¬ 
ing flashing of the film in case of film breakage, this being 
a common provision in projecting machines. 

The ordinary shutter arranged in front of lens 61 and 
lens housing 62 is not shown in the drawings, but a shaft 
63 driven by gears 64, 65, is shown in Fig. 8 as a mounting 
means for said shutter. 

An operating crankshaft 67 carries a driving spur gear 
68 which meshes with a pinion 69 formed integral with a 
gear 70, the latter and pinion 69 being idlers and 

171 mounted on a stud shaft 71. Gear 70 drives the 
train of gears leading to shutter shaft 63, as herein¬ 
before described, and also a spur pinion 72 mounted on an 
intermittent movement drive shaft 73, which carries a 
balance-wheel 74. Shaft 73 not only carries an intermit¬ 
tent movement driving wheel 75 engaging a star wheel 76, 
as indicated by dotted lines, but also a driving pinion 77, 
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as shown in Figs. 8 and 15. Shaft 73 is provided with a 
pulley 78, which may be belted to a motor, not shown, if 
desired, and pinion 77 drives an idler spur gear 79, which 
in turn drives an idler 80. Idler 80 drives the spur gear 
81 of the train of gears, and this gear is mounted on shaft 
14, which is directly connected to phonograph 3, as before 
described. I 

A film winding reel shaft 82 carries a driven pulley 83, 
which is connected by means of a belt 84 to a driving pulley 
85 mounted on crankshaft 67. 

Phonograph 3 comprises supporting legs 86 and a casing 
87 surmounted by a frame 88, in which record shaft 4 is 
journaled, as shown in Figs. 6 and 8. A rotatable screw 
shaft 89 journaled in frame 88 is designed to feed a car¬ 
riage 90, which is mounted to slide on a guide rod 91, as 
shown in Figs. 9 and 13. Carriage 90 carries a pointer 
92, adapted to register with graduations 93 on a carriage 
supporting rod 94, and an adjustable bracket 95 to which 
is swiveled a holder comprising rings 96 and 97 for the 
reception of a recorder 98 and reproducer 99, respectively. 
Carriage 90 also carries a runner 100 for traversing screw 
shaft 89. 

A phonograph governor 101 is mounted on a shaft 102 
journaled in a spring-supported frame 103 in casing 87. 
Shaft 102 is provided with a pulley 104, which is connected 
by means of a belt 105 to a pulley 106 carried by shaft 4, 
a belt tightening pulley 107 being arranged as shown in 
Fig. 8. i 

172 Governor 101 comprises a friction disc 108 and a 
regulating screw 109, by means of which a pivoted 
lever 110 is pressed against said disc for producing the 
desired frictional resistance. 

Since the phonograph motor 111, as shown in Figs. 8 and 
13, is not required for power purposes in this invention, 
the commutator brushes as well as conductors leading to 
the motor are not shown. The motor armattire 112 is re¬ 
tained, however, for its balance-wheel effect on the entire 
mechanism. j 

The apparatus for taking pictures and recording sounds 
is clearly shown in Fig. 6, in which a telephone receiver 113 
is shown connected to recorder 98 by means of a removable 

9—5796a 
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rubber tube 114, said receiver being in a secondary circuit 
115. A primary circuit 116 is provided with transmitters 
117 having sound-receiving horns 118 each connected there¬ 
with by means of rubber tubes 119. 

The recorder 98 comprises a tube 120, which seats on a 
diaphragm casing 121 hinged at 122, and a hook 123 for 
retaining said casing in position, there being a diaphragm 
124 secured in said casing and a stylus 125 cooperating 
therewith. 

The apparatus for projecting pictures and reproducing 
sounds is shown in Fig. 8, in which the reproducer or trans¬ 
mitter 99 is shown in operative position on record 5 and 
in a primary circuit 126, a secondary circuit 127 being pro¬ 
vided with switches 128, horns 129 and telephone receivers 
130. 

The reproducer 99 comprises a diaphragm 131 and a 
terminal 132 carried by a bracket 133, as shown in Fig. 12. 
Carbon granules 134 are interposed between diaphragm 
131 and terminal 132, as in an ordinary carbon transmitter. 
And a member 135 hinged at 136 and retained by a pin 
137 is provided with a pivoted stylus 138, which is oper- 
ativelv mounted for transmitting vibrations to diaphragm 
' 131. 

173 By the use of the aforesaid instrumentalities, and 
especially by the employment of means for so com¬ 
bining a phonograph and a picture machine that they con¬ 
stitute a single unital functioning mechanism, in which 
there can be no variation of the relative velocities of the 
component parts, I am enabled to take pictures on sensi¬ 
tized moving picture films, and concurrently record sounds 
emanating from the objects, represented in said pictures, 
or to project the pictures of a moving picture film and con¬ 
currently reproduce recorded sounds originally produced 
by the objects depicted in said pictures, in such a way that 
each recorded or reproduced sound w^ave will have the same 
true and synchronous relation to a corresponding picture 
that it bore to the object from which it was originally propa¬ 
gated. For instance, if the pictures represent actors who 
are speaking or singing, the propagated sounds will appear 
to be the actual utterances of those actors, said sounds 
being so accurately timed as to correspond with the formu- 
lative movements of their lips that one cannot escape re- 


131 


T. E. ROBERTSON, COMMISSIONER OF PATENTS. 

i 

ceiving the impression the words spoken or sung are pro¬ 
duced, not by a picture of, but by an actual living person. 

From the foregoing it is to be understood that my inven¬ 
tion is directed to, contemplates, and includes a phonograph 
and a moving-picture machine, constituting a single unitary 
mechanism, driven by any impelling force having sufficient 
power to withstand the variations of load imposed by the 
intermittently acting picture-taking and picture-projecting 
machines, without materially affecting the required con¬ 
stant speed of the phonograph, the character of which is 
such that all of the parts thereof operate with the same 
constancy of speed as their impelling devices, with no op¬ 
portunity for back lash in the power-transmitting 
174 machine, no intermittency of action in the train of 
power-transmitting devices, and no possibility of 
any moving part running, under its own momentum, ahead 
of another moving part and later receiving a shock from 
and when overtaken by the driven part. 

With this understanding, it must now be clearly ap¬ 
parent, that no talking moving picture machine contains or 
discloses my invention, wherein the impelling force, from 
any source, is insufficient to continuously withstand the 
variations of load imposed by the intermittent action of 
either a picture-taking or a picture projecting machine, or 
wherein there is the inconstant operation of a 'phonograph 
recording or reproducing machine, produced in any manner 
and particularly when due to shocks produced by a sudden 
increase in the velocity of a retarded following part of the 
mechanism, causing it to overtake and collide with another 
part which is moving just ahead of it in the train of power- 
transmitting devices. j 

In this connection it is here to be observed that a very 
slight variation of that portion of the picture film coincid¬ 
ing with the lens of a camera for taking moving pictures, 
produces in both the negative and the positive pictures, a 
hazvlike atmosphere, which, on being reproduced on the 
screen, is so greatly magnified as to unfit the film pictures 
for successful use; that the vibration of the picture film 
opposed to the lens of the projecting machine, imparts to 
the pictures on the screen a shimmering effect, which not 
only mars their appearance, but is painful to the eyes of the 
observer; and that when, from any part of a talking mov¬ 
ing picture machine, vibrations are set up in its sound re- 
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cording blank or sound record, such vibrations are trans¬ 
mitted to their respective diaphragms through the needle 
therefor, with the inevitable result that sound waves are 
recorded, or else reproduced, which are foreign to and in 
discord with, and therefore confuse the sound waves in¬ 
tended to be recorded and reproduced. 

175 While the telephonic transmission of reproduced 
recorded sounds synchronized with the moving pic¬ 
tures for directing the sounds from the pictures through 
the air is a desirable if not a necessary adjunct for pro¬ 
ducing the illusion of living, talking moving pictures, it is 
to be observed that, in the absence of means present in my 
invention for continuously compelling and maintaining syn¬ 
chronism between every moving picture of the film and the 
reproduced sounds originally emanating from the depicted 
object, the illusion is destroyed, first, because the produc¬ 
tion of this illusion requires that synchronism be contin¬ 
uous throughout the displaying of the pictures; and, sec¬ 
ond, because when pictures presented to the eyes of the 
observer are either ahead of or behind the sounds ap¬ 
propriate thereto, the illusion fades away in its entirety 
and is not restorable until synchronism is reestablished. 

In so far as I am aware, the prior art does not disclose a 
single mechanical, electrical, or other moving talking pic¬ 
ture machine, by the use of which it is possible to initiate 
and continue the propagation of moving pictures concur¬ 
rently with the reproduction of related sounds, and in such 
a manner that each of the sixteen pictures of a film which 
must pass the optical axis of a picture machine in a second 
of time, will, as it is projected on a screen, be accompanied 
by a reproduction of the particular sound that was recorded 
on the phonograph at the precise instant when that picture 
was taken. 

176 Having described my invention, what I claim and 
desire to secure by Letters Patent is: 

1. A talking moving picture machine, comprising a pic¬ 
ture machine and a phonograph machine unified by means 
compelling minute and true synchronism of screen pictures 
and related sound waves throughout the entire length of 
the picture film and of the sound record. 

2. A unified talking moving picture machine, comprising 
a picture projecting machine, a phonograph machine, a pic¬ 
ture film, and a related sound record having groups of un- 
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dulations synchronized with the film pictures throughout 
its entire extent. I 

3. A talking moving picture machine, having a picture 
film, and a sound record which are incrementally syn¬ 
chronized. 

4. The combination with a picture taking or reproducing 
machine, of a sound recording or reproducing machine, 
and a driven shaft positively connected to both said ma¬ 
chines whereby complete synchronism of pictures and 
sound reproductions is effected. 

5. A talking moving picture machine, comprising a pic¬ 
ture machine and a phonograph machine unified by a shock 
insulating means compelling minute and true synchronism 
of screen pictures and related sound waves throughout the 
entire length of the picture film and of the sound record. 

6. A talking moving picture machine, comprising a pic¬ 
ture machine and a phonograph machine, unified by a sub¬ 
stantially rigid cushioning element compelling minute and 
true synchronism of screen pictures and related sound 
waves throughout the entire length of the picture film and 

the sound record. I 

177 7. A talking moving picture machine, having in 

combination unified moving picture and talking 
machines in which the trains of power transmitting 
mechanisms are synchronized to respectively compel the 
coincident projection and propagation of screen pictures 
and related reproduced sounds, a screen, and an electrically 
operated sound transmitter extending to the vicinity of the 
screen. 

8. A talking moving picture machine, having in combina¬ 
tion a picture projecting machine provided with a drive 
shaft, and a phonograph having a shaft constituting a con¬ 
tinuation of said drive shaft. 

9. A talking moving picture machine, having in combina¬ 
tion a picture projecting machine provided with a drive 
shaft, and a phonograph having a shaft constituting a con¬ 
tinuation of said drive shaft, said shafts being connected 
by a substantially rigid shock-absorbing element. 

10. A talking moving picture machine, having in com¬ 
bination picture projecting and sound reproducing ma¬ 
chines, the trains of power-transmitting mechanism in said 
machines being synchronously and incrementally interre¬ 
lated to cause each of the sequential pictures of the picture 
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film to coincide with the optical axis of the picture project¬ 
ing machine when the needle of the sound reproducing 
machine coincides with the related undulation of a sound 
record. 

11. The combination with a phonograph, including a drive 
shaft, a revoluble support for a sound record, and means 
operable by said drive shaft for transmitting uniform mo¬ 
tion to said revoluble support, of a picture projecting ma¬ 
chine unitarily connected with said phonograph to compel 
the sequential pictures of a picture film to be projected on 
a screen coincidently with the propagation of related sounds 
indicated by the undulations of a sound record. 

178 12. The combination which consists of a picture 

projecting machine having therein a picture film, a 
phonograph including a sound record the undulations of 
which are graphic representations of sounds emanating 
from the depicted objects when the pictures of the film were 
taken, and means for compelling the successive projection 
of the pictures upon the screen coincidently with the repro¬ 
duction of the related sounds by the phonograph. 

13. The combination with a moving picture projecting 
machine and a distant screen, of a sound record located in 
the vicinity of the projecting machine and operatively con¬ 
nected therewith, and means for causing the sounds which 
are recorded on the sound record to be propagated in the 
vicinity of the screen in synchronism with the pictures. 

14. The combination of a moving picture record, a mov¬ 
ing sound record, means for maintaining synchronism 
between Said records, a sound transmitter, a sound repro¬ 
ducer located at a distance from said transmitter and in 
the vicinity of the surface upon which the moving pictures 
are projected, and means operatively connecting the repro¬ 
ducer with the transmitter. 

15. The combination of a moving picture machine, a 
moving sound record machine, a sound transmitter ma¬ 
chine, means for maintaining synchronism between the 
moving pictures and recorded sounds, a sound reproducer 
located at a distance from both machines and in the vicinity 
of the surface upon which said pictures are projected, and 
means electrically connecting said transmitter and re¬ 
producer. 

16. The combination of a moving picture record, a mov¬ 
ing sound record, means for maintaining synchronism 
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between said records, a sound transmitter, a plurality of 
sound reproducers located at a distance from said trans¬ 
mitters and in the vicinity of the surface upon which the 
moving pictures are projected, and means electrically 

179 connecting said reproducers with the transmitter. 

17. The combination of a moving picture record, 
a moving sound record, means for maintaing synchronism 
between said records, a sound transmitter, sound repro¬ 
ducers located at a distance from said transmitter in the 
vicinity of the surface upon which the moving pictures 
are projected, means electrically connecting! the repro¬ 
ducers with said transmitters, and means for selectively 
energizing any number of said receivers to the exclusion 
of another or others. 

i 

18. The combination of a moving picture record, a mov¬ 
ing sound record, a positive gear mechanism connecting 
and maintaining synchronism between said records, a sound 
transmitter, a sound reproducer located at a distance from 
said transmitter and in the vicinity of the Surface upon 
which said moving pictures are projected, and means elec¬ 
trically connecting the receiver with the transmitter. 

19. The combination with a moving picture projecting 

record, and a receiving surface for the pictures thereof, of 
a movable sound record located near said picture record, 
and adapted for movement in synchronism therewith, 
means for moving said records in synchronism, an electric 
transmitter operable by said sound record to Vary an elec¬ 
tric current in substantial harmony with the sounds re¬ 
corded on said sound record, a plurality of electric sound 
reproducers, located near said picture receiving surface, 
and an electric circuit connecting said transmitter and said 
receivers. j 

i 

20. The combination with a moving picture projecting 
record and a receiving surface for the pictures thereof, of 

a movable sound record located near! said picture 

180 record, and adapted for movement in synchronism’ 
therewith, means for moving said records in syn¬ 
chronism, an electric transmitter, operable fey said sound 
record to vary an electric current in substantial harmony 
with the sounds recorded on said sound record, a plurality 
of electric sound reproducers or receivers near said picture 
receiving surface, electric circuits connecting said trans- 
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mitter and said receivers, and means for selectively ener¬ 
gizing either or any number of said receivers. 

Insert A'. 

181 * * * this 10th day of September, A. D. 1920. 

Inventor’s full name: CHARLES K. CREGIER. [seal]. 

Witnesses: 

JNO. G. ELLIOTT, 

H. SLACK. 


Oath. 

State of Illinois, 

County of Cook, ss: 

Charles K. Cregier, the above named petitioner, being 
duly sworn, deposes and says that he is a citizen of the 
United States and resident of Chicago, in the County of 
Cook and State of Illinois, and that he verily believes him¬ 
self to be the original, first and sole inventor of the new 
and useful improvements in talking moving picture ma¬ 
chines described and claimed in the annexed specification; 
that he does not know and does not believe that same was 
ever known or used before his invention or discovery 
thereof, or patented or described in any printed publication 
in any country before his invention or discovery thereof, 
or more than two years prior to this application, or in 
public use or on sale in the United States for more than 
two years prior to this application; that said invention has 
not been patented in any country foreign to the United 
States, on an application filed by him or his legal repre¬ 
sentatives or assigns more than twelve months prior to this 
application; and that no application for patent on said 
improvement has been filed by him or his representatives 
or assigns in any foreign country. 

Inventor’s full name: CHARLES K. CREGIER. 

Sworn to and subscribed before me, this 10th day of Sep¬ 
tember, A. D. 1920. 

H. SLACK, 
Notary Public. 


(Here follow diagrams marked pages 182, 183, 184, 185, 

186, 187,188, and 189.) 
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190 [Stamp:] U. S. Patent Office, Mailed Dec. 17,1920. 
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i 

Div. 7, Room 312. Paper No. 2. 

j 

Address only “The Commissioner of Patent si Washing¬ 
ton, D. C.,” and not any official by name. 

All communications respecting this application should 
give the serial number, date of filing, title of invention, and 
name of the applicant. j 

V. j 

! 

Department of the Interior, United States Patent Office, 

Washington. 


John G. Elliott, 

Monadnock Block, 
Chicago, Ill.: 


Deci 17,1920. 


Please find below a communication from the Examiner in 
charge of the application of C. K. Cregier, filed Sept 13, 
1920, Talking Moving Picture Machine, Serial No. 409,819. 

R. F. WHITEHEAD, 
Commissioner of Patents. 


This is not a true continuation of application Serial No. 
358,603 of Feb. 18, 1907 and the words “substitute and in 
continuation’’ line 4 page 1 should be changed to continua¬ 
tion in part. The application may, of course; be changed 
to a true continuation if desired by eliminating the follow¬ 
ing new matter: last line on page 8, pages 9 to 16 inclusive, 
claims 5, 6 and 9, sheets 3 to 8 of the drawing and the brief 
description of Figs. 6 to 14 inclusive. 

Claims 1 to 4, 7, 8, 10 to 16, 18 and 19 are rejected as res 
adjudicata. Claims 13 to 16, 18 and 19 were in the above 
mentioned application and were refused to applicant at 
that time and he failed to appeal from an adverse decision. 
Claims 1 to 4, 7, 8, 10, 11 and 12 could have been made at 
that time. The claims of the second case ineed not, of 
course, be an exact duplicate of the earlier one. Ex parte 
Miller & Reed 128 O. G. 2836. In re Edison 133 O. G. 1190, 
30 App. D. C. 321. These claims were in fact considered for 
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if the sub-combination of these elements was new the com¬ 
bination of the sub-combination plus the telephone 

191 elements would of course have been new. And the 
Commissioner’s decision distinctly states that this 

combination is old. It is sufficient that he could have made 
the claims. In re Marconi 179 0. G. 577, 38 App. D. C. 286. 
And he did in fact have these considered. See also Davis 
v. Brown 94 U. S. 423. So far as the demand involved in 
the instant case is concerned, the above mentioned judg¬ 
ment has therefore closed all controversy. The judgment 
above noted is not only conclusive as to what was actually 
determined respecting such demand, but as to every matter 
which might have been brought forward and determined 
respecting it and every claim at issue in the case was in fact 
passed upon as above noted. See also Barratt v. Duell 
1899 C. D. 320, 870 C. D. 1075,14 App. D. C. 255. 

Claims 1 to 4, 7, 8, 10, 11 and 12 are further rejected in 
accordance with the practice approved in In re Fritts 1916 
C. D. 188, 227 O. G. 742, 45 App. D. C. and Bechman v. 
Wood 1899 C. D. 453, 89 0. G. 2459, 15 App. D. C. 484 in 
which it was held: 4 ‘It is not competent for Wood, who left 
that field open for other special inventions than his own, 
to seek to control all such special inventions by procuring a 
patent on the broad claim which he had not previously 
advanced. If this broad claim is now independently pat¬ 
entable the effect of a patent on it would be unjustly retro¬ 
active, for it would sweep within its control all special in¬ 
ventions in the same field previously made.” Also, “The 
law does not permit enlargements of an original specifica¬ 
tion, which would interfere with other inventors who have 
entered the field in the meantime any more than it does in 
the case of reissues of patents previously granted. Courts 
should regard with jealousy and disfavor any at- 

192 tempts to enlarge the scope of an application once 
filed or of a patent once granted, the effect of which 

would be to enable the patentee to appropriate other inven¬ 
tions made prior to such alteration.” C. & N. W. By. Co. 
v. Sayls 1879 C. D. 349,15 0. G. 243, 97 U. S. 554. 

“Monopolies are inherently obnoxious, and it is solely 
because of the ultimate benefit to the public that a condi¬ 
tional form of monopoly is permitted an inventor. When 
the element of diligence or good faith in an applicant is 
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lacking, there is no valid reason for such a construction of 
the Patent laws as would effect an extension of the limited 
monopoly granted on prescribed conditions which include 
these various elements.’ ’ In re Fritts, supra. 

i 

! 

As a result of such delay applicant has allowed the fol¬ 
lowing patents and many others to issue and is accordingly 
held to be estopped from now presenting such broad claims. 
The patents referred to are 

Rogers, 1,255,823, Feb. 5, 1918. 

Rogers, 1,251,287, Dec. 25, 1917. 

Rogers, 1,255,822, Feb. 5, 1918. • | 

Amet, 1,162,433, Nov. 30, 1915. 

Amet, 1,221,407, Apr. 3,1917, 88-16.2. 

Claims 1 to 7, 10 to 12 are further rejected as functional 
and as not pointing out the invention as will be fully 
pointed out. 

Claim 1, the means of line 2 should be included by struc¬ 
ture and not merelv bv a functional statement. Claim 2, 
“having groups of undulations” etc. is a mere functional 
statement. Claim 3 is functional in its entirety, absolutely 
no structure being positively included. Claim 4, no struc¬ 
ture sufficient to support the statement of lines 4 and 5 is 
included. Claim 5, line 3, ‘ 4 compelling” to end of 
193 claim is not supported by any structure. Claim 6, 
the element of line 3 should have sufficient structure 
to support the functional statement. Claim 7, structure to 
synchronize etc. should be positively included. Claim 10, 
some structure showing how the trains are: interrelated 
should be included. Claim 11, some structure compelling 
the pictures to be projected coincidentally should be in¬ 
cluded. Claim 12, the means of line 5 should be supported 
by some structure. 

Claims 1 to 4, 7, 8, 10 and 11 are further rejected on 
Taylor, 814,663, Mar. 13, 1906. i 

Schaefer, 762,948, June 21, 1904, 88-16.2. 

These patents were considered in the case of; which this is 
alleged to be a continuation and in the decision of the Com¬ 
missioner, Paper 93 of Nov. 1, 1919, the; following is 
found—“Applicant however was not the first to me¬ 
chanically connect a moving picture machine and a talking 
machine so as to produce synchronism between them. Such 
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an apparatus is shown in. the patent to Schaefer No. 762,948 
and in the patent to Taylor 814,663 ’ \ 

Claims 5, 6 and 9 are drawn to subject matter not shown 
in the previous application and patents granted more than 
two years before the filing of this application are therefore 
an absolute bar against these claims and they are accord¬ 
ingly rejected on either patent to Amet cited above. How¬ 
ever, Joly, 839,152, Dec. 25, 1906, 88-16.2, in view of 
Schaefer and Baker, supra, all of which are before 1907, 
anticipate these claims and claims 6 and 9 are further re¬ 
jected on Joly in view of Baker and Schaefer. 

194 Claims 13 to 16, 18 and 19 are further rejected on 
Baker, Schaefer, supra. 

Amet, 573,071, Dec. 15, 1896. 

Berthon (German), 104,475 (1 sheet). 

Meester (German), 145,780 (1 sheet). 

Gaumont, 752,394, Feb. 16, 1904. 

Gaumont (French), 936, delivered Jan. 7, 1903, pub¬ 
lished Apr. 27, 1903 (no drawing), being an addi¬ 
tion to patent No. 312,613. 

Meester (Brit.), 22,566, Oct. 19, 1903 (2 sheets). 
Meester (Brit.), 413, Jan. 9, 1905 (1 sheet) 88-16.2. 

The rejection of these claims on these references was 
affirmed by both the Board of Examiners-in-Chief and the 
Commissioner and as applicant did not appeal, the rejec¬ 
tion is binding upon him as res adjudicata. 

Claims 17 and 20, which contain the subject matter of 
claims allowed by the Examiners-in-Chief, are allowed. 

C. G. JARBOE, Exr. 

W. J. W. 

195 [Stamp:] Mail Room, U. S. Patent Office, Dec. 16, 

1921. 

Amendment A. 

Div. 7, Room 312. 

Charles K. Cregier. “ Talking Moving Picture Machines. 
Serial No. 409,819. Filed Sept. 13,1920. 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sib : 

In response to official communication of December 17, 
1920,1 hereby amend as follows: 
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Page 1, line 4, change “substitute and in continuation’’ 
to —continuation in part—. 

Add the following claim: 

A 1 . 21. The combination with a moving picture ma¬ 

chine having a driving element, of a phonograph 
provided with a shaft connected with a shaft of said 
moving picture machine and in alinement therewith 
to cause the two shafts to rotate in absolute syn¬ 
chronism, the elements of said moving picture ma¬ 
chine being constructed to drive each another, with¬ 
out lost motion to thus incrementally synchronize 
the moving pictures and the sounds of ithe phono¬ 
graph. 

Kemarks. 

i 

The Examiner has rejected claims 1, 2, 3, 4, 5, 7, 8 and 
10, 11 and 12 on the ground that the question of pat¬ 
entability is res ad judicata in view of the decisions of other 
and higher tribunals rendered in the original application, 
for which this is in part a continuation and substitute. 

The legality of this ground of rejection is not questioned, 
except in so far as it applies to claims which have not here¬ 
tofore been considered by the Patent Office, it being appli¬ 
cant’s intention to appeal these claims when the ap- 
196 plication is in condition for appeal. 

Claims 5, 6 and 9 are held by the Examiner to be 
drawn to subject-matter not shown in the previous applica¬ 
tion, and these claims have been rejected in view of certain 
patents which will be later discussed. j 

Claim 8, together with claims 1-4, inclusive,, and claims 7 
and 11 have been rejected on the patents to Taylor and 
Schaefer, cited against certain claims in the original ap¬ 
plication, and this claim will have to be appealed with the 
other claims which were rejected by the Examiner when the 
original case was appealed to him. 

Claims 13, 14, 15, 16, 18 and 19 have been rejected, not 
only on prior art, but for the reason that they were in the 
original application, were refused and applicant failed to 
appeal from the adverse decision. 

The letter of rejection cites and discusses a number of 
authorities in alleged support of the several grounds of re¬ 
jection upon which the Examiner relies. The Examiner 
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will note that the present application is a new application 
and that, except in so far as the Examiner is bound by the 
decisions of the higher tribunal, it is his privilege, as well 
as his duty, to examine the claims de novo and to allow such 
claims as may, in his judgment, avoid the prior art to which 
he has directed attention. The decisions cited by the Ex¬ 
aminer are not in point because none of them involves a 
state of facts like those of the present application. It is 
not deemed necessary to further discuss this ground of 
rejection, although, in passing, it may be pointed out that 
while the Examiner is right in his understanding that the 
law does not permit enlargements of an original specifica¬ 
tion, there is nothing in the law or the cited decisions 
197 to prevent an applicant from securing claims either 
in an original or a substitute application covering 
broadly the invention which he has revealed, see decision 
by the Circuit Court of Appeals for the Eighth Circuit, in 
137 F. R., p. 80, special attention being directed to the para¬ 
graph appearing on page 80 of said decision. 

See also, Von Recklinghausen vs. Dempster, 154 0. G. 
252, in which it was held that an applicant is entitled to 
include in his second application claims not made in the 
first application. 

A further ground of rejection is that claims 1-7, inclu¬ 
sive, and 10-12, inclusive, are functional. The Examiner’s 
reason for holding that said claims are functional is that 
they contain statements which, in some measure, indicate 
the things which the recited mechanism is capable of doing. 
There can be no objection to this so long as the combina¬ 
tions of elements are definitely, even though broadly, set 
forth. Thus, in claim 1, which the Examiner holds is ob¬ 
jectionable because the “means” of line 2 is included, not 
by structure, but merely by a functional statement the ele¬ 
ments are definitely included. 

This claim combines with a picture machine (a definite 
entity), a phonograph machine (another definite entity), 
and it states that these two machines are unified by an ele¬ 
ment which is referred to as “means” and which, accord¬ 
ing to the claim, is of such character as to compel minute 
and true synchronism of screen pictures and related sound 
waves, not momentarily or for a brief period, but through¬ 
out the entire length of the picture film and of the sound 
record. In this connection attention is directed to the de- 
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cision of the Supreme Court of the United States in Morley 
Sewing Machine Company vs. Lancaster, 129 U. S. 

198 263. The invention involved in this case was an im¬ 
provement in means for sewing buttons on fabrics, 

and the various elements entering into the combination 
were a button-feeding mechanism, appliances for bringing 
the buttons successively to their proper position, a mecha¬ 
nism for operating said appliances and other elements, the 
specific characters of which were not stated in the claim. 

The Supreme Court sustained the claims considered in 
this case, although, as the Examiner will readily see, they 
are claims of the same kind which the applicant presents 
in this application. 

Claim 2 positively includes as elements a picture-project¬ 
ing machine, a phonograph machine, a picture film, and a 
related sound record, and it states that the undulations of 
the sound record are synchronized with the film pictures 
throughout the entire extent of said film. The Examiner 
has a right to reject this, as well as the other claims of the 
group, provided he deems it unpatentable, but he cannot 
deprive the applicant of the right of presenting and hav¬ 
ing considered according to its true meaning and intent, 
any claim which, like this one, sets up a definite combina¬ 
tion of elements, even though the combination is qualified 
with reference to the relationship between two or more of 
said elements. When the applicant states that the sound 
record and the film are so related that the groups of undu¬ 
lations of the sound record are synchronized with the film 
picture throughout the entire length of the film, he is sub¬ 
mitting for consideration a point of novelty which the Ex¬ 
aminer is bound to consider and is not entitled to dismiss 
without making a decision on the merits of the question. 

So in claim 3 the applicant combines a picture film 

199 and a sound record which are incrementally syn¬ 
chronized ; that is to say, are so set up and operated 

that the projection of the successive images from the pic¬ 
ture machine will be accompanied, each and every one of 
them, by the reproduction of sounds which are appropri¬ 
ately and properly timed. 

Claims 4, 5 and 6 seem not to be subject to the Examiner’s 
objection that they are functional, even from the Exam¬ 
iner’s own point of view, since claim 4 states that the driven 
shafts of the two machines are unified by shock-insulating 
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means, and claim 6 that the two machines are unified by 
substantially rigid cushioning elements. 

The applicant is at a loss to understand why these ex¬ 
pressions of the element by means of which the shafts of 
the two machines are united involve function and not 
structure. 

Claims 7, 10 and 12 require no specific consideration 
since they, like the claims above discussed, definitely recite 
combinations of elements. 

It is believed that the Examiner, after considering the 
decision of the Supreme Court to which reference has been 
made, will not insist upon rejecting the aforesaid claims on 
the ground that they are functional. 

Regarding those patents herein cited which were cited 
against the claims of the original application, the Examiner 
will note that the filing dates of the applications of some of 
them were antedated by affidavits showing a completion of 
applicant’s invention. These affidavits will, if necessary, 
be introduced in the present case for the purpose of elimi¬ 
nating said patents from the Examiner’s consideration. 

The newly cited patents will now be considered. 

200 The Examiner refers to patents granted to Rogers 
and to Amet, but applicant’s original filing date is 
earlier than the application dates of these patentees, and * 
the patents are thus not anticipatory. See the decision of 
the Circuit Court of the 8th Circuit, above mentioned. 

The cited patents to Taylor and Schaefer on which claims 
1 to 4, inclusive, 7, 8, 10 and 11 have been rejected, are dis¬ 
posed of by affidavits in the original application which is 
a part of the record in this case. 

The patents to Joly and Baker or Schaefer, cited against 
claims 5, 6 and 9, fail as anticipations, because the whole 
of the combinations of these claims are not suggested by 
any one of said patents. Applicant is dealing with a ma¬ 
chine in a particular art and was successful in synchro¬ 
nizing pictures and sounds without flitting of the pictures 
because he adapted things for his use in this regard which, 
if found elsewhere, as they are not, were not operating to 
produce the same result. 

Claims 13 to 16, inclusive, rejected on certain patents, 
considered by the Board and the Commissioner in the 
original application, will, as stated, be appealed when the 
case is ready for an appeal. 
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! 

This substitute application was filed because it was de¬ 
sired to amplify and improve the disclosure of the original 
application. Incidentally, some features found in appli¬ 
cant’s original machine were added. Except for these addi¬ 
tions, the present application is a true continuation of the 
original application and possessed of a status of which it 
cannot be deprived. j 

For reasons herein stated, we have to request a careful 
reconsideration by the Examiner of his rejection. 

Respectfully submitted, 

JNO. G. ELLIOTT, 
Attorney fot Cregier. 

Chicago, Illinois, December 14, 1921. 

201 [Stamp:] U. S. Patent Office, Mailed Feb. 11, 1922. 

2—260. ! 


Div. 7, Room 312. Paper No. 4. j 

Address only “The Commissioner of Patents, Washing¬ 
ton, D. C.,” and not any official by name. 

All communications respecting this application should 
give the serial number, date of filing, title of invention, and 
name of the applicant. 1 

V. I 


Department of the Interior, United States Patent Office, 

Washington. 

John G. Elliott, Feb. 11, 1922. 

Monadnock Block, j 

Chicago, Ill. 

i 

Please find below a communication from the Examiner in 
charge of the application of C. K. Cregier, filed Sept. 13, 
1920, Talking Moving Picture Machine, Serial No. 409,819. 

THOMAS E. ROBERTSON, 

Commissioner of Patents . 

Case reconsidered as amended Dec. 16, 1921. 

Claims 1 to 16, 18 and 19 are again and filially rejected 
on the references and for the reasons of record as will be 
more fully pointed out in detail. 

Claims 13 to 16,18 and 19 are rejected as r6s ad judicata, 
having been refused by the Board of Examiners in Chief 

10—5796a 
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and the Commissioner. Claims 1 to 4, 7, 8, 10, 11 and 12 
are also rejected as res adjudicata. Applicant could have 
made these claims at this time and neglected to do so. In 
effect he had these claims considered for were the combina¬ 
tion without the telephone patentable the combination would 
have been patentable. Moreover, the question as to 
whether such claims were allowable was considered. Com¬ 
missioner Whitehead said “ Applicant was not the first to 
mechanically connect a moving picture machine and a talk¬ 
ing machine so as to produce synchronism between them. 
Such an apparatus is shown in the patent to Schaefer 762,- 
948 and in the patent to Baker 814,663/’ 132 Mss. 

202 Dec. 435, paper 93 in the parent case. The board 
say in their opinion (paper 82) on page 3 “It also 

shows it to be old, as in the patents to Baker, Schaefer and 
Messter, to connect mechanically kinetoscopes and grapha- 
phones as to compel sequence of operation.” In denying 
the petition for rehearing (paper No. 95) 133 Mss. Dec. 
176, the Commissioner said “Furthermore if there was any 
difficulty due to the use of the sprocket chain it would seem 
to be but a mere mechanical expedient to change this to a 
direct gearing. ’ ’ From these quotations it will be seen that 
the patentability of these claims was considered by the ap¬ 
pellate tribunals of this office and applicant having ac¬ 
quiesced in these decisions by failure to appeal is estopped 
from further prosecution thereof. The subject matter of 
these claims is therefore res adjudicata. 

Claims 1 to 4, 7, 8,10 to 16, 18 and 19 are rejected on the 
references of record fully cited at the top of page 5 of the 
last office action in this case. 

Claims 1 to 7, 10 and 12 are rejected as functional. Ap¬ 
plicant calls attention to Morley v. Lancaster. Applicant’s 
attention, however, is called to ex parte Bulock 127 0. G. 
1580; Davis Sewing Machine v. New Departure 1915 C. D. 
180; In re Gardner 1909 C. D. 306. 

In view of these decisions the rejection of claims 1 to 7, 
10 and 12 is believed to have been proper and is repeated 
and made final. 

The rejection of claims 5, 6 and 9 on Amet is repeated. 
Applicant does not discuss the rejection on Amet. Claims 
5, 6 and 9 are further rejected on Baker or Schaefer 

203 in view of Jolv. It is not believed that it would in¬ 
volve invention to use the connecting means of Joly 

with Baker or Schaefer. 
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Claims 17 and 20 stand allowed. 

Claim 21 is rejected as not involving invention! over Ger¬ 
man Messter 145,780 of record. The reference seems a di¬ 
rect anticipation. Claim 21 is further rejected as func¬ 
tional, “ being constructed to drive each other without lost 
motion to thus incrementally synchronize the motion picture 
and sound 77 is especially pointed out as an example of the 
functional statement. Moreover, having the shafts in align¬ 
ment is not a material difference and the claim is rejected 
on Joly, Baker or Schaefer. This claim is new matter as 
compared with the parent case which states that “the main 
shaft of the phonograph being indicated by B, being di¬ 
rectly geared to a suitable moving part of the motion pic¬ 
ture machine. If the shaft were geared to the machine it 
would not be “connected to and in alignment therewith. 77 
Hence this claim can not rely upon the filing date of the 
parent case and is accordingly rejected on either patent to 
Amet of record. 

Claim 21 does not differ materially from the claims previ¬ 
ously considered, the rejection is made final in accordance 
with ex parte Miller 139 0. G. 150, ex parte Perry 139 
0. G. 730. 

The rejection of all the claims above specified is hereby 
made final. 

C. G. JARPOE, 

Examiner. 

W. J. W. 

! 

204 [Stamp:] Docket Division, U. S. Patent Office, Jun. 

13, 1930. ! 

Petition to Revive. 

#6. i 


In the United States Patent Office. 

! 

In re Application of Charles K. Cregier. Filed Sept. 13, 
1920. Talking Motion Picture Machines. Serial No. 
409,819. | 

To the Commissioner of Patents. 

Sir : i 


Your petitioner, Charles K. Cregier, of Chicago, in the 
County of Cook, and State of Illinois, respectfully submits 
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this petition to revive the application above identified under 
the provisions of Sec. 4894, Revised Statutes, and respect¬ 
fully represents: 

That, he is the original and first inventor of certain new 
and useful improvements in Talking Motion Picture Ma¬ 
chines. 

That on the 13th day of September, 1920, in the manner 
prescribed by law, he presented, through his attorney, John 
G. Elliott, Esq., his application to the Patent Office, the 
same being a continuation of an application filed by your 
petitioner on February 18, 1907, and having the Serial No. 
358,063, praying that a patent be issued to him for the said 
invention. 

That said application filed on September 13, 1920, as a 
continuation of Serial No. 358,063 received the Serial No. 
409,819, and among others, includes claims 17 and 20 which 
were substantially identical with claims 15 and 18 of appli¬ 
cation Serial No. 358,063, which claims had been allowed 
on appeal by the Examiners-in-Chief on August 14, 
205 1918. 

That the subject matter of said claims 17 and 20 of 
application No. 358,063 had been indicated as allowable on 
or before March 10, 1917. 

That on or about March 10, 1917 a working model of 
the machine covered by said application 358,063 was em¬ 
ployed to give, and did give a successful demonstration 
before the then Commissioner of Patents Thomas Ewing, 
Assistant Commissioner of Patents Clay, and numerous 
other officials of the Patent Office at the Empress Theatre 
on 9th Street, North West, Washington, D. C. 

That on December 14, 1915, your petitioner and certain 
associates, including Messrs. Orlando R. Marsh, David N. 
McLean, Samuel R. Todd, and John G. Elliott, as directors 
formed a stock company which was incorporated as The 
Phonoidograph Co. This Company prepared a studio 
where was prepared the talking movie picture which was 
presented before the Officials of the Patent Office on March 
10,1917. 

That the Phonoidograph Co. which was formed to ex¬ 
ploit the inventions of petitioner and the patents to be 
secured thereon failed and closed its business on May 1, 
1918, because it had no assurance from said attorney John 
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G. Elliott that any claims had been allowed in the then 
pending application No. 358,063. j 

That at no time did. said attorney advise petitioner nor 
any of his associates of the Phonoidograph Co. that any 
claims had been allowed in continuance application No. 
409,819. 

206 That said continuance application No. 409,819 be¬ 
came abandoned on February 11, 1923, by reason 

of lack of prosecution. I 

That petitioner, by reason of lack of information, be¬ 
lieved that no claims of his application 409,819 had been 
allowed, until his error was discovered by an inspection 
of the file copies received from the Patent Office by Mr. 
Arthur Watson, all as fully set forth in the accompanying 
affidavits filed herewith. 

j 

That in view of the facts set out above and in the ac¬ 
companying affidavits, the delay in prosecution of this ap¬ 
plication was unavoidable as clearly set forth in the veri¬ 
fied showing presented herewith which clearly set forth all 
the reasons that caused the delay in prosecution, in ac¬ 
cordance with the practice announced in ex parte Pratt, 
39 O. G., 1594, and in re Mattulath, 179 O. G., 853, in in¬ 
terpreting section 4894, Revised Statutes. 

Wherefore your petitioner requests that application Ser. 
No. 409,819 be revised. 

Petitioner presents herewith an amendment which over¬ 
comes the objections raised by the Examiner in the Office 
action of February 11, 1922. 

Petitioner submits the affidavits of Mr. jOrlando R. 
Marsh, Mr. David N. McLean, Mr. Samuel R. Todd, Mr. 
John J. Elliott, Mr. N. Banks Cregier, and Mr. Arthur 
Watson, in addition to his own affidavit, all of which are 
confirmatory of the above facts. 

Petitioner requests that this petition be set down 

207 for oral hearing. 

Respectfully submitted, 

CHARLES K. CRE&IER, 

By THOMAS L. MEAD, Jr., 

! Attorney. 


i 
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208 [Stamp:] Docket Division, U. S. Patent Office, 

June 13, 1930. 


State of Illinois, 

County of Cook, ss: 

Orlando E. Marsh, of the City of Chicago, County of 
Cook and State of Illinois, being duly sworn, doth depose 
and say: 

That he was a member of the Board of Directors to¬ 
gether with David N. McLean, Samuel E. Todd, John G. 
Elliott, and Chas. K. Cregier, all residing in the City of 
Chicago, also Thomas G. Lambert, now deceased, of The 
Phonoidograph Company, an incorporation organized 
under the laws of the State of Delaware, with principal 
offices in the City of Chicago. 

That he attended every meeting of the Board of Direc¬ 
tors of The Phonoidograph Company at the office of the 
company at 431 N. Clark Street, Chicago, Illinois, and 
meetings held in the office of John G. Elliott, a patent at¬ 
torney, in the Monadnock Building, Chicago, Illinois, 

That to his personal knowledge the said John G. Elliott 
was employed by The Phonoidograph Company as Patent 
Attorney to prosecute pending applications No. 838208 filed 
February 18, 1907, and Substitute or a continuance thereof 
Application No. 409819, filed September 13, 1920, in the 
United States Patent Office, and to secure adequate claims 
in connection therewith, 

That the aforesaid John G. Elliott did not notify him 
personally nor the Board of Directors, in writing or other¬ 
wise, of two claims allowed by the Commissioner of 
Patents and the Examiner in Chief of the United States 

Patent Office in connection with the aforesaid pend- 
209 ing applications. 

That he honestly believed that no claims had been 
allowed in the aforesaid applications and first learned that 
claims had been allowed about June 4th, 1929, when a 
photostatic copy of the patent file was given to him to read 
by Mr. Chas. K. Cregier of Chicago, Illinois, 

That he was much surprised to learn that claims had 
been allowed and that no notification was given to The 
Phonoidograph Company by the aforesaid John G. Elliott, 
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That the aforesaid John G. Elliott on account of his fail¬ 
ing health in 1918 and also owing to his advanced age, that 
it was quite evident that his memory was greatly impaired 
which was very noticeable when he dictated letters and 
patent application subject matters. 

And further this deponent says not. 

ORLANDO R. MARSH. 

Subscribed and sworn to before me this 13/ day of July, 
A. D. 1929. 

[Seal of Joseph F. Maloy, Notary Public, Cook 

County, Ill.] 

i 

JOSEPH F. MALOY, 

Notary Public. 

My commission expires April 24,1933. 

210 State of Illinois, 

County of Co oh , ss: 

David N. McLean, of the City of Chicagq, County of 
Cook and State of Illinois, being duly sworn, doth depose 
and say; that he was a member of the Board of Directors 
together with Orlando R. Marsh, Samuel R. Todd, John G. 
Elliott, and Charles K. Cregier, all residing in the City of 
Chicago, also Thomas G. Lambert, now deceased, of The 
Phonoidograph Company, an incorporation organized 
under the laws of the State of Delaware, with principal 
offices in the City of Chicago; that he attended every meet¬ 
ing of the Board of Directors of The Phonoidograph Com¬ 
pany at the office of the company at 431 North Clark Street, 
Chicago, Illinois, and meetings held in the office of John 
G. Elliott, a patent attorney, in the Monadnock Building, 
Chicago, Illinois; that to his personal knowledge the said 
John G. Elliott was employed by The Phonoidograph Com¬ 
pany as Patent Attorney to prosecute pending applica¬ 
tions No. 838208 filed February 18, 1907, and Substitute or 
a Continuance thereof Application No. 409819, filed Sep¬ 
tember 13, 1920, in the United States Patent Office and to 
secure adequate claims in connection therewith; that the 
aforesaid John G. Elliott did not notify him personally nor 
the Board of Directors, in writing or otherwise, of two 
claims allowed by the Commissioner of Patents and the 
Examiner in Chief of the United States Patent Office in 
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connection with the aforesaid pending applications; that 
he honestly believed that no claims had been allowed in 
the aforesaid applications and first learned that claims had 
been allowed about June 1st, 1929, when a photostatic copy 
of the patent file was given to him to read by Mr. Charles 
K. Creiger of Chicago, Illinois; that he was much surprised 
to learn that claims had been allowed and that no notifica¬ 
tion was given to The Phonoidograph Company by the 
aforesaid John G. Elliott; that the aforesaid John G. Elliott, 
on account of his failing health beginning in 1918, and 
also owing to his advanced age, that it was quite evi- 

211 dent that his memory was greatly impaired which 
was very noticeable when he dictated letters and pat¬ 
ent application subject matters. 

And further this deponent says not. 

! DAVID N. McLEAN. 

Subscribed and sworn to before me this 15 day of July, 
A. D. 1929. 

[Seal of Joseph F. Maloy, Notary Public, Cook 

County, Ill.] 

JOSEPH F. MALOY, 

Notary Public. 

My commission expires April 24, 1933. 

212 [Stamp:] Docket Division, U. S. Patent Office, 

June 13, 1930. 

State of Florida, 

County of Bade: 

John G. Elliott, being duly sworn, deposes and states that 
he is the John G. Elliott who is the attorney of record in 
patent application Serial No. 358,063, filed February 18, 
1907, by Charles K. Cregier, and is the attorney of record 
in patent application Serial No. 409,819, which was filed 
September 13, 1920 as a continuation of said application 
Serial No. 358,063 which continuing application became 
abandoned February 11,1923. 

Affiant says that a successful working machine contain¬ 
ing and including the invention covered by said application 
No. 358,063, was successfully operated before the then 
Commissioner of Patents, Ewing, and Assistant Commis¬ 
sioner of Patents, Clay, and numerous other officials of 
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the Patent Office at the Empress Theatre, on Ninth Street, 
N. W., Washington, D. C., on or about March 10th, 1917. 

Affiant further says that during the pendancy of said 
first application No. 358,063, filed February 18th, 1907, he 
discussed and familiarized Mr. Cregier with the subject 
matter of claims 15 and 18 therein contained, arid informed 
him prior to the date of filing application No. 409,819, that 
said claims 15 and 18 had been tacitly allowed; that said 
claims 15 and 18, application No. 358,063, j appear as 
amended as claims 17 and 20, of application No. 409,819, 
filed September 13th, 1920; that prior to said date of filing 
application No. 409,819 discussion was had with Mr. 
Cregier concerning claims 17 and 20, of said I application 
No. 409,819, and affiant informed him that said claims 17 
and 20, along with the other claims contained in said appli¬ 
cation No. 409,819, were subject to rejection by the 
213 examiner and by subsequent tribunals; that said 
application No. 409,819 was prepared with a view of 
taking an appeal to the proper court from the Patent Office, 
and with the expectation that the claims contained in said 
application No. 409,819 would be rejected by that office; 
that subsequent to the date when said application No. 409,- 
819 was filed, no further discussion or communication in 
any way was had with Mr. Cregier concernirig claims 17 
and 20 in application No. 409,819. 

JOHN G. ELLIOTT. 

Sworn to and subscribed before me, a Notary Public in 
and for the County of Dade, State of Florida, this 27th 
day of February, A. D. 1930. j 

i 

[Seal of Kathleen Penney, Notary Public, State of 

Florida at Large.] 

i 

KATHLEEN PENNEY, 
Notary Public, State of Fla. at Large. 

My commission expires Aug. 16, 1933. j 

i 

I 

i 


j 


i 

i 
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214 [Stamp:] U. S. Patent Office, Commissioner’s Office, 

Jul. 14, 1930. Copy Mailed. 

# 10 . 

Hearing: July 9, 1930. 

kse. 

In the United States Patent Office. 

Ex Parte Charles K. Cregier. 

Petition to Revive. 

Application for Patent Filed September 13, 1920. Serial 
No. 409,819. Talking Moving Picture Machines. 

Mr. Thomas L. Mead, Jr., for applicant. 

The applicant has petitioned that this application, which 
became abandoned on February 11, 1923, by failure of 
prosecution in response to the final rejection of February 
11, 1922, be revived as a pending application. 

The petition is accompanied by a request for an oral 
hearing and altho it is not the custom to grant such hear¬ 
ings upon petitions of this character yet an exception was 
made in this case and an oral hearing was had on July 9, 
1930, at 2 p. m., at which counsel and the inventor appeared 
and presented their arguments and reasons in support of 
the petition. 

The petition to revive was filed June 13, 1930, more than 
eight years after the action of the examiner finally reject¬ 
ing all the claims save two, numbered 17 and 20, which were 
indicated in such action and in the previous action of 

215 December 17,1920, as allowed. The application was 
filed September 13, 1920, and states that it is a con¬ 
tinuation in part of a prior application No. 358,063, filed 
February 18, 1907, during the prosecution of which earlier 
filed case substantially these two claims were, as claims 15 
and 18, allowed by the Board of Examiners-in-Chief on 
appeal, in a decision rendered August 14, 1918. 

In support of the petition certain affidavits are filed. At 
the oral hearing the applicant stated that he was in 1924 
informed by his attorney that the instant application No. 
409,819 had become abandoned. Altho aware of this condi¬ 
tion of the application no action looking to a revival or a 
further prosecution of the application was taken during the 
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six years intervening between this time when the inventor 
was told the case was abandoned and June 13,: 1930, when 
the present petition was filed. Applicant 1 submits that dur¬ 
ing all these years the application was abandoned he was 
not aw r are there were two claims in such application which 
had been indicated as allowable and that he was never in¬ 
formed by his attorney of this fact. The inventor claims 
that had he been so informed he would not have permitted 
the application to become abandoned. 

It is not shown that the inventor ever asked the attorney 
at the time the former was told the case was abandoned 
whether any claims were allowed nor is it shown that had 
such an inquiry been made, the correct status of the 

216 application could not have been promptly learned. 
It is shown that a brother of the inventor did inter¬ 
view the attorney in June, 1929, more than six years after 
the case became abandoned, and the attorney at such inter¬ 
view stated that no claims had been allowed, but obviously 
there w’as sufficient lapse of time for the attorney to have 
forgotten this matter as to the two claims being allowed. 
That there must have been some knowledge on the part of 
the inventor that something had been allowed in the case 
appears probable since the attorney makes affidavit he did 
tell the inventor, and it is shown the inventor and his attor¬ 
ney were both financially interested in the same company 
and in the application and were frequently in communica¬ 
tion. Further substantially these two claims were allowed 
in the first filed application by the Examiners-in-Chief on 
appeal in their decision of August 14, 1918, and in both 
actions of the examiner in the later filed case, the two 
claims were stated to stand allowed. It must also be pre¬ 
sumed that the inventor, if as alleged he was deeply in¬ 
terested in the application, would almost certainly have 
learned either by information voluntarily furbished by the 
attorney or obtained upon inquiry of the latter that the 
allowance of these two claims had been obtained on the 
appeal. It would seem more probable these allowed claims 
were at the time regarded as insufficient and of no great 
value and the fact of their allowance has, during these 

many years, been forgotten. 

217 Accepting however at full value the statement of 
the inventor that he did not know, when he was in¬ 
formed in 1924 that the application had become abandoned, 
that any claims stood allowed, it would seem he was not 


156 


CHARLES K. CREGIER VS. 


overly interested because he could have readily ascertained 
the situation at that time. As further suggestive of the 
lack of active interest on behalf of the inventor it appears 
that he learned in April of 1929 that these two claims had 
been allowed in the application and yet he waited a year 
and two months before bringing the petition to revive. 
However this may be regarded, it is quite apparent that the 
applicant knew of the abandonment of the case by failure 
of prosecution; that he could have taken steps in 1924 to 
revive the application and could have prosecuted it to a 
conclusion, but he waited six years before seeking any such 
result. There is, in consequence, nothing presented in this 
case upon which to base a holding that the delay in prosecu¬ 
tion was unavoidable. 

The application has been long abandoned and its subject 
matter was first presented to the Office more than twenty 
years ago. To revive the present application now would 
permit the applicant to obtain claims which would prob¬ 
ably dominate many devices and methods which have been, 
without any help from applicant, created and placed in 
public use by others for many years. Obviously the show’- 
ing here presented does not justify the revival of 

218 this application. 

The petition is denied. 

WM. A. KINNAN, 

First Assistant Commissioner. 

J uly 14,1930. 

219 In the United States Patent Office. 

Before the Commissioner of Patents. 

In re Application of Charles K. Cregier. Serial No. 

409,819. ! Filed Sep. 13, 1920. Talking Moving Picture 

Machines. 

Index. 

Renewed Petition to Revive. 

Exhibit No. 1. Affidavit of Charles K. Cregier, including 

Exhibit “A.” Letter by Hackett to Cregier. 

“ “B.” Cregier to Patent Office. 

‘‘ “C.” Letter from Patent Office. 

“ “D.” Request for estimate of cost. 

“ “E.” Estimate for one application. 

a “IT.” Order for copy #409,819. 
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Before the Commissioner of Patents. 


In re Application of Charles K. Cregier. I Serial No. 
409,819. Filed Sep. 13, 1920. Talking Moving Picture 
Machines. 

i 

Renewed Petition to Revive. 

Hon. Commissioner of Patents. 

j 

Sir: 

Now comes your petitioner, Charles K. Cregier, of 
Chicago, County of Cook, State of Illinois, and presents 
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this his renewed petition to revive the above entitled appli¬ 
cation for patent, No. 409,819, filed September 13, 1920, in 
accordance with the provisions of Section 4894 of the Re¬ 
vised Statutes, his earlier petition having been denied by 
the First Assistant Commissioner on July 14, 1930, on the 
ground that in his judgment the showing did not justify the 
relief asked. 

This petition is supported by the affidavits filed with the 
former petition, which by reference are made a part 
hereof; and by various additional affidavits which as ex¬ 
hibits are attached hereto and made a part hereof, as fol¬ 
lows : 

1. That of Charles K. Cregier, the inventor (Exhibit 
No. 1); 

2. That of N. Banks Cregier, brother of the inventor 
(Exhibit No. 2); 

3. That of Samuel R. Todd (Exhibit No. 3); 

4. That of Paul J. Hackett, of Seattle, Washington (Ex¬ 

hibit No. 4); 

221 5. That of Vernon C. Seaver, a man long inter¬ 

ested in this line of inventions (Exhibit No. 5); 

6. The affidavit of John G. Elliott, long the attorney for 
your petitioner (Exhibit No. 6). 

In support of this renewed petition the following repre¬ 
sentations are made: 

I. That your petitioner was the original and first in¬ 
ventor of the Talking Motion Picture Machine which 
formed the basis of his said application No. 409,819, filed 
September 13, 1920, and of his earlier application No. 
358,063, filed February 18, 1907 of which application No. 
409,819 is a continuation. 

II. That during the prosecution of said earlier applica¬ 
tion No. 358,063, the Examiners-in-Chief on August 14, 
1918, allowed therein two important claims, numbered re¬ 
spectively 15 and 18, which claims, in substantially the 
same form, were made in the continuing application No. 
409,819, as claims 17 and 20 thereof, and allowed in said 
latter application on the first action therein on December 
17,1920, and which have always stood allowed therein. 

III. That on December 14, 1915, your petitioner and cer¬ 
tain associates, including Messrs. Orlando R. Marsh, David 
N. McLean, Samuel R. Todd, and John G. Elliott, formed 
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a corporation, known as the Phonoidograph Company, 
which corporation constructed a full size Talking Moving 
Picture Machine in substantial accordance with the disclo¬ 
sures of said earlier application No. 358,963. 

222 IV. That on or about March 10, 1917, the machine 
just referred to was successfully operated before the 

then Commissioner of Patents, Thomas Ewing; assistant 
Commissioner of Patents, Clay; the members of the Board 
of Examiners-in-Chief (as the appellate board vras then 
known); and numerous Principal Examiners, and other offi¬ 
cials and employees of the Patent Office, as well as the gen¬ 
eral public, at what was then known as the Empress Thea¬ 
tre, or the Crandall Joyce Theatre, on Ninth Street, North¬ 
west, Washington, District of Columbia, most of! which par¬ 
ties are still living, and many still members of the ad¬ 
ministrative force of the Patent Office. 

V. That the said Phonoidograph Company failed and 
closed its business on May 1, 1918, because it could get no 
assurance from its attorney, John G. Elliott, that any 
claims had been or would be allowed in the then pending 
application No. 358,063. 

VI. That at no time did said attorney Elliott advise your 
petitioner, or any of his associates, or any of the officers of 
the said Phonoidograph Company, that any claims had 
been allowed in the said earlier application No. 358,063; 
nor did said Elliott ever advise your petitioner, or any of 
those associated with him, of the allowance of any claims in 
said later application No. 409,819; but, on the contrary, 
your petitioner, and his associates, after numerous in¬ 
quiries of said Elliott, were always specifically ad- 

223 vised that no claims had been allowed either in said 
earlier application No. 358,063, or in the later con¬ 
tinuing application No. 409,819. 

VTI. That the last official action on said application No. 
409,819 was February 11, 1922, and that no formal action 
was taken therein within one year thereafter. 

VIII. Your petitioner further represents that, in view of 
the above mentioned information from his attorney, your 
petitioner had always understood and believed that no 
claims were ever allowed in said application No. 409,819, 
and this was his understanding until in 1929 when a photo¬ 
static copy of said application 409,819 was obtained, where¬ 
upon an inspection of the same showed that two important 
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claims, 17 and 20, had been allowed therein, and had stood 
allowed therein ever since the first action by the Examiner 
on December 17, 1920. 

IX. That later, upon obtaining a copy of the earlier 
application No. 358,063 an inspection thereof showed that 
claims 15 and 18 of that application had been allowed 
therein, which claims were substantially identical with said 
allowed claims 17 and 20 of the later application No. 
409,819. 

224 X. Your petitioner still further represents that 
the failure to earlier secure a copy of application No. 

409,819 was due to the fact that your petitioner, as well as 
others associated with him, had been definitely advised by 
his attorney, in whose ability and integrity they had full 
confidence, that no claims stood allowed therein, and that 
in view of this definite adverse advice, there was nothing to 
induce him to make a personal investigation of the record. 

XI. That in the spring of 1929, your petitioner met Mr. 
Arthur Watson, a television inventor and patent attorney 
of Chicago; and upon learning that Watson was an in¬ 
ventor in the television art, Cregier informed him that he 
too was the inventor of a talking moving picture machine, 
and had spent many years in efforts to secure a patent 
thereon but without success, whereupon said Watson re¬ 
quested permission to examine the files of the applications 
in order to determine why no claims had been allowed;.and 
that upon request at the office of Mr. Elliott for permission 
to inspect the files he found that Elliott was in Florida but 
was informed that an effort would be made to locate the 

records for his use. 

225 After the expiration of a few days Cregier was 
advised by Elliott’s office that the files could not be 

found; whereupon Mr. Watson suggested that photostatic 
copies thereof be obtained from the Patent Office; and that 
following the suggestion of Watson, said Cregier wrote to 
the Patent Office on March 15,1929, requesting an estimate 
of the cost of photostatic copies of these applications. (See 
the affidavit of Cregier Exhibit No. 1, and particularly 
Exhibit “D”, which is attached to and made a part of that 
affidavit.) 

XII. Your petitioner states further that there was delay 
on the part of the Patent Office in supplying the copies, as 
shown by the several exhibits attached to and forming a 
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part of the affidavit of Charles K. Cregier (Exhibit No. 1); 
that on April 1, 1929, the Patent Office responded to the 
above mentioned inquiry of March 15,1929 and advised that 
the cost of the copy of application No. 409,819 would be 
$9.85, but added that application No. 358,063 could not be 
located, but when found an estimate of the cost thereof 
would be given (Exhibit “E” attached to and forming a 
part of the said Cregier affidavit); that on April 4, 1929, 
a copy of application No. 409,819 was ordered* and at the 
same time the Patent Office was advised that it was quite 
important that the earlier application be located as 

226 the copy thereof was needed (Exhibit ;“F”); that 
the copy of the later application, No. 409,819, was 

supplied promptly, the certificate bearing date of April 24, 
1929, and the copy being received shortly thereafter; and 
that upon inspection thereof, it was found that claims 17 
and 20 of that application stood allowed therein. 

Your petitioner further states that not receiving any esti¬ 
mate of the cost of the copy of application No. 358,063 within 
what seemed to be a reasonable time, your petitioner again 
wrote to the Patent Office relative thereto on July 26, 1929, 
urging that the copy be supplied as promptly as possible, 
and suggested that there might have been an error in the 
number (Exhibit “6”); that still not receiving the esti¬ 
mate desired, or even any answer to the last letter, your 
petitioner on August 19, 1929, telegraphed the Commis¬ 
sioner of Patents relative thereto (Exhibit “H”); that then 
on August 20, 1929, the Patent Office furnished an estimate 
of $70.40 as the cost of the copy required (Exhibit “I”); 
that on August 23, 1929, the money was forwarded to the 
Patent Office with a request that the copy be supplied as 
quickly as possible (Exhibit “J”); that the copy of said 
application No. 358,063 was supplied by the ; Patent Office 
about three weeks thereafter, the certificate of the Commis¬ 
sioner being dated September 11, 1929. Your petitioner 
represents that the time from the first inquiry of the Patent 
Office for the copies, March 15, 1929, until the copy of the 
earlier application was received, about the middle of Sep¬ 
tember, was six months, during which time your 

227 petitioner made every effort possible to secure the 
copies necessary for him to conduct his investiga¬ 
tions. Upon receiving this last mentioned; copy it was 
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found that claims 15 and 18 thereof had long stood allowed 
therein, and that these claims were substantially identical 
with the allowed claims 17 and 20 of the later application 
No. 409,819. 

Thus while the copy of application No. 409,819 was re¬ 
ceived promptly, the copy of the earlier application No. 
358,063 was only received after long delay due to the in¬ 
ability of the Patent Office to supply the copy. Your peti¬ 
tioner states that during the interval between the time he 
received the copy of application No. 409,819 and the time 
he received the copy of application No. 358,063, he con¬ 
sulted several attorneys and others with respect to the 
question of revival, but that all parties consulted refused to 
proceed until opportunity was given to inspect the copy of 
the earlier application No. 358,063. (See Cregier’s affi¬ 
davit, Exhibit No. 1, page 19.) 

XIII. Your petitioner further shows that before and 
after receiving the photostatic copy of application No. 358,- 
063, both he and Vernon C. Seaver, a pioneer motion pic¬ 
ture capitalist of Chicago, consulted with Mr. George K. 
Spoor, another motion picture capitalist of Chicago, and 
requests his assistance in securing the revival of 
228 application No. 409,819, and consulted said Spoor as 
to the best man available upon whom they could rely 
for assistance; that said Spoor suggested Mr. John J. 
Darby, of New York, as the man who in his judgment was 
best equipped to take the case; that said Spoor attempted 
to communicate with Darby only to be informed that he 
was in Europe, and later away from his office on other busi¬ 
ness ; that vour petitioner was lead to believe by said Spoor 
during October and November that Darby would take the 
case; but that when Darby returned to his office and in¬ 
spected the files he declined, on or about December 1, 1929, 
to take up the matter because of conflicting interests (Cre- 
gier affidavit, Exhibit 1, pages 20 and 21). 

Your petitioner further represents that he then requested 
said Spoor to return the copies of the two applications, but 
that they were not received by him until the latter part of 
December, 1929 (Same affidavit, page 21); that upon re¬ 
ceipt thereof your petitioner gave them to Vernon C. 
Seaver with the request that he employ the law firm of 
Eaton & Brigham, of Miami, Florida, to investigate, and 
that said firm took up the case with Browne & Phelps, 
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Washington, D. C., in the latter part of January, 1930, 
which firm then presented the former petition to revive as 
soon as the necessary data could be secured and the papers 
prepared (See Cregier’s affidavit Exhibit No. 1, pages 18 
to 22, inclusive). 

229 XIV. That upon a study of the decision denying 
the former petition on the showing therein made, 

your petitioner made further investigations with a view 
to meeting the objections made to the former application, 
and submits his renewed petition upon the additional show¬ 
ing which accompanies and forms a part of this petition. 

XV. As further bearing on the merits of the case, it is 
further represented that, in order to demonstrate to the 
officials of the Patent Office, and particularly to the Ex- 
aminers-in-Chief, before whom Application No. 358,063 was 
then pending, the practicability of the invention and par¬ 
ticularly the synchronizing features thereof; an exhibition 
was given thereof at the Empress Theatre in Washington, 
D. C. on March 10, 1917,* before the principal officers, and 
numerous other employees of the Patent Office 1 ; in support 
whereof your petitioner relies upon the affidavits referred 
to below, wffiich affidavits are attached to and made a part 
hereof; to-wit: j 

7. The affidavit of Thomas Ewing, formerly Commis¬ 
sioner of Patents (Exhibit No. 7); ! 

8. That of James T. Newton, formerly a member of the 

Board of Examiners-in-Chief, and later Commissioner of 
Patents (Exhibit No. 8); j 

9. That of Fairfax Bayard, formerly a member of the 
Board of Examiners-in-Chief (Exhibit No. 9);| 

10. That of Samuel E. Fouts, formerly a member of the 
Board of Examiners-in-Chief (Exhibit No. 10) ; 

11. That of James A. Hoffman, formerly a member of 
the Examining Corps of the Patent Office (Exhibit No. 

11 ); 

230 12. That of Lester B. Isaac, who operated the ma¬ 
chine during the demonstration (Exhibit No. 12); 

13. That of Charles K. Cregier, including photographs 
of machine used before Board of Examiners-in-Chief (Ex¬ 
hibit No. 13). 

Your petitioner further represents that the demonstra¬ 
tion referred to was seen by many people, but that it seems 

i 

I 

i 

l 
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to be unnecessary to multiply the witnesses with respect 
thereto. 

Your petitioner also wishes to say that no effort has 
been made to secure affidavits from any one now connected 
with the Patent Office, but your petitioner is informed and 
therefore avers, that many persons now connected with 
that organization observed the demonstration referred to, 
and had the mechanism described to them at the time, which 
fact can be readily verified by the Commissioner himself. 

Your petitioner wishes to particularly refer to the affi¬ 
davits of Mr. Ewing, Mr. Newton, Mr. Bayard, and Mr. 
Fouts, because the application No. 358,063 was then on 
appeal to the Board of Examiners-in-Chief, and these offi¬ 
cials, particularly the members of the Board where the 
appeal was pending, were deeply interested in the demon¬ 
stration, and the results thereof, and in an understanding 
of the mechanism by which the results "were secured. And 
your petitioner further states that as a result of the demon¬ 
stration given March 10, 1917, the Board of Examiners-in- 
Chief, in addition to seven claims allowed by their decision 
dated October 5, 1915, recommended to the appli- 
231 cant a claim more perfectly covering the invention, 
as will appear from the decision itself, Appeal No. 
8508, paper No. 60 and from the affidavit of said James T. 
Newton, which claim reads as follows: 

“The combination with a moving picture projecting ma¬ 
chine and a distant screen, of a sound record located in 
the vicinity of the projecting machine and operatively con¬ 
nected therewith, and means for causing the sounds which 
are recorded upon the sound record to be propagated in 
the vicinity of the screen in synchronism with the pic¬ 
tures.” 

XVI. Your petitioner further represents that the inven¬ 
tion has not been abandoned; that the machine which was 
used to make the demonstration has been preserved; that 
the mechanism has been used on various occasions since 
that time to demonstrate the invention; and that your 
petitioner is in position to now repeat the demonstration 
made on March 10, 1917, and hereby offers to reproduce 
said demonstration in support of this petition, using the 
same apparatus that was used on March 10, 1917, although 
the phonograph record then used has been worn to de- 
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struction, and the master plate has been lost, so that some 
other record would have to be supplied. 

In support of the offer to reproduce the demonstration, 
your petitioner has supplied two additional affidavits which 
have been attached hereto, and made a part hereof, as 
follows: 

14. An additional affidavit of Charles K. Cregier, the in¬ 
ventor (Exhibit No. 14); j 

15. A second affidavit of Samuel R. Todd, who helped to 
construct the apparatus (Exhibit No. 15). 

232 The Decision on the Former Petition. 

The decision of July 14, 1930, upon the earlier petition, 
contained certain definite holdings respecting the showing 
presented in support of said petition. This renewed pe¬ 
tition is supported by additional evidence which is pre¬ 
sented with a view to meeting the objection to the showing 
supporting the earlier petition. The holdings: referred to, 
and the evidence presented to meet the same,; will now be 
considered. j 

First. The first of these holdings was this: 

4 4 It is not shown that the inventor ever asked the attor¬ 
ney at the time the former was told the case was abandoned 
whether any claims were allowed’’ (p. 2, lines 25 to 27), 

i 

i 

and, further, 

“nor is it shown that had such an inquiry been made, the 
correct status of the application could not have been 
promptly learned” (p. 2, line 27 to p. 3, line 2). 

j 

The evidence submitted in support of this; renewed pe¬ 
tition shows that not only the inventor, but others inter¬ 
ested in him or his invention, did in fact ask Mr. Elliott 
on various occasions whether any claims had been allowed 
in application No. 409,819, which he seeks to have revived, 
but all parties were always informed that no claims had 
been allowed therein. It is submitted, therefore, that both 
of the above quoted statements are met or refuted by the 
showing which accompanies this renewed petition. 

233 Referring more specifically to this matter, and 
particularly as to the representation of Mr. Elliott 
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regarding- the claims in application No. 409,819 to the effect 
that none had been allowed therein, the attention of the 
Commissioner is invited to the following affidavits: 

Charles K. Cregier, the inventor (Exhibit No. 1); 

N. Banks Cregier, brother of the inventor (Exhibit 
No. 2); 

Vernon C. Seaver (Exhibit No. 5); 

John G. Elliott, the attorney (Exhibit No. 6). 

And with respect to the showing that your petitioner, 
and those interested with him, -were advised that no claims 
had been allowed in the earlier application, No. 358,063, 
although claims 15 and 18 stood allowed in that applica¬ 
tion, attention is invited to the affidavits of— 

Charles K. Cregier, the inventor (Exhibit No. 1); 

Samuel R. Todd, secretary of the Phonoidograph Com¬ 
pany (Exhibit No. 3); 

Paul J. Hackett, an officer of the Universal High Power 
Telephone Company (Exhibit No. 4). 

The affidavit of the inventor (Exhibit No. 1) sets forth 
at length the difficulties which he has encountered in the 
prosecution of his work on talking moving picture ma¬ 
chines. It recites the steps taken to create a corporation 
to handle the invention, and sets forth the difficulties which 
this corporation encountered. It refers to the attempt to 
sell the invention to the Universal High Power Telephone 
Company, and explains that the negotiations were broken 
off because the prospective purchasers were advised 
234 that no claims had been allowed in the early appli¬ 
cation (although the fact is that two very important 
claims 15 and 18 then stood allowed therein). 

Cregier states further that in March 1922, he consulted 
Elliott concerning his later application, No. 409,819, and 
at that time discussed at length with him the prospect of 
securing claims, and says that Elliott definitely informed 
him that the Patent Office had not allowed any claims in 
the later application (as a matter of fact claims 17 and 20 
then stood allowed in that application). 

The affiant proceeds further and says that in the fall of 
1922 he again sought information from Elliott regarding 
his pending application, and was again informed that no 
claims had been allowed (claims 17 and 20 then stood al- 
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lowed). Again in the spring of 1923 he talked with Elliott 
over the telephone regarding the case, and the substance 
of the conversation is set forth. It includes the definite 
statement by Mr. Elliott that no claims had been allowed, 
and he says that Elliott then informed him that the case 
had become abandoned. Cregier says he asked Elliott 
whether it would be worth while to secure the assistance 
of other counsel, to which Elliott replied that he did not 
think so, and discouraged him in the idea, saying that he 
had done all that could be done, and that if he could not 
succeed, no one could do so (pages 11 and 12, Exhibit 
No. 1). 

The affidavit of the inventor with respect to the repre¬ 
sentations of Elliott is supported by the affidavit of his 
brother, N. Banks Cregier (Exhibit No. 2). This affiant 
states that Elliott told him in March 1922 that no claims 
had then been allowed, but that he felt that claims should 
be secured. The matter came up in connection with the 
suggestion of Elliott that N. Banks (pregier take 
235 over the management of the Phonoidqgraph Com¬ 
pany; so that this affiant had a definite reason for 
recollecting the event. And affiant states that he declined 
to do so upon being informed by Elliott that no claims 
had been allowed. And Elliott also states that this was 
the reason N. Banks Cregier refused to undertake the en¬ 
terprise. 

Second. The second statement in the decision on the 
former petition to which we wish to refer, is this:— 

‘ 4 It is shown that a brother of the inventor did interview 
the attorney in June, 1929, more than six years after the 
case became abandoned, and the attorney at such interview 
stated that no claims had been allowed, but obviously there 
was sufficient lapse of time for the attorney to have for¬ 
gotten this matter as to the two claims being allowed” (page 
3, lines 2 to 8). j 

To meet the deduction made in this quoted statement, we 
now present evidence to show that Mr. Elliott was inter¬ 
viewed with respect to this application (No. 409,819) in 1922 
and 1923 as well as in 1929, and that the information which 
he always gave was that no claims had been allowed in the 
application; and not only did he give this information but 
he even advised the inventor in 1923 that it was useless for 
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him to secure the assistance of additional counsel, because 
if he (Elliott) could not secure the allowance of claims, no 
one else would be able to do so. 

In support of the above, we now submit an additional 
affidavit by Charles K. Cregier, the inventor (Exhibit No. 
1); an additional affidavit by N. Banks Cregier, his brother 
(Exhibit No. 2); and the additional affidavit of Elliott, the 
attorney (Exhibit No. 6). 

236 Charles K. Cregier in this affidavit sets forth quite 
in detail his relations with Elliott in 1921, 1922 and 

1923 (Exhibit No. 1, page 10, 11 and 12). The inventor 
here states that in the latter part of 1921, Mr. Elliott being 
away from his office, he wrote to the Patent Office and asked 
the status of his talking moving picture invention, and was 
advised on January 13,1922 that his earlier application No. 
358,063 had been abandoned in favor of his later applica¬ 
tion No. 409,819, and that the last mentioned application 
stood amended as of December 16,1921 (Exhibit “C” form¬ 
ing part of Cregier’s affidavit Exhibit No. 1). Cregier fur¬ 
ther states that when Elliott returned from Florida he 
interviewed him in March 1922 concerning the application. 
Now the record of application No. 409,819 shows that an 
action was made therein on February 11, 1922, noting the 
allowance of claims 17 and 20, and finally rejecting all other 
claims. But notwithstanding this action, which had been 
made between the time when Cregier had been advised by 
the Patent Office of the status of his application and the 
time he next saw Elliott in March 1922, Cregier’s state¬ 
ment is that Elliott then told him that the Patent Office had 
not allowed any claims in the application (claims 17 and 20 
had just been allowed on February 11, 1922). Cregier states 
further that in the fall of 1922 he again questioned Elliott 
regarding the matter and was again informed that no claims 
had been allowed; but, he states that Elliott promised to 
continue the prosecution and look after the interests of the 
deponent (the case was then under final rejection). He 
says that Elliott informed him that he was again going to 
Florida but would see that proper action was taken. Affiant 
further states that when Elliott returned in the early spring 
of 1923, he talked with him over the telephone, the sub¬ 
stance of the interview being given in the affidavit 

237 (pages 11 and 12, Exhibit No. 1), and was then ad¬ 
vised, on specific inquiry, that no claims had been 
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secured, and that the case had become abandoned. Cregier 
states that he then asked what the next step would be, and 
even asked Elliott whether it would be well to secure ad¬ 
ditional assistance. To this he says Elliott responded that 
if he (Elliott) could not secure any claims it would be use¬ 
less for any one else to prosecute the case (claims 17 and 20 
then stood allowed, and had long stood allowed). 

N. Banks Cregier, the brother now states (Exhibit No. 2) 
that he discussed the invention with Elliott not only in 
1929, as stated in the effidavit accompanying the former 
petition, but also in 1922. He recites quite at length the 
incidents involved in the 1922 conference. At this time he 
says Elliott asked him to take over the management of the 
then defunct Phonoidograph Company, on the ground that 
he was well equipped to handle a matter of this kind. Upon 
inquiry as to the status of the case, he says that he was 
advised by Elliott that he had been unable to secure the 
allowance of any claims in the application, although he still 
hoped to be able to do so. Upon being advised that no claims 
had been secured, he declined to consider Elliott’s propo¬ 
sition. 

Elliott himself in the affidavit now presented (Exhibit No. 
6) refers to this interview with N. Banks Cregier, and cor¬ 
roborates the story of the latter in every detail. He says 
that he asked N. Banks Cregier to undertake I the manage¬ 
ment of the Phonoidograph Company, and advised Cregier 
that no claims had been allowed, although he thought some 
claims might yet be allowed by the Patent Office. He says 
that upon being thus informed, said N. Banks Cregier, as 
he remembers, replied that if no claims had been allowed 
during the long period of prosecution, there was not much 
hope of securing a patent for the invention. ; Elliott says 
that he tried to pursuade said N. Banks Cregier to take 
over the management of the company, but that the 
238 latter refused to do so, an the ground that no claims 
were allowed in the case and there was nothing to 
promote. (Claims 17 and 20 stood allowed.) 1 

The affidavit of N. Banks Cregier now presented (Ex¬ 
hibit No. 2) does not refer to the interview between himself 
and Elliott in 1929. This is covered by the affidavit filed 
with the former petition. But Elliott in his present affidavit 
(Exhibit No. 6) refers to this later interview, and confirms 
the story of N. Banks Cregier, which the latter gave in his 
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earlier affidavit, with respect thereto. Elliott says that said 
N. Banks Cregier did come to his office in 1929, and then 
inquired whether the Patent Office had ever granted any 
claims upon his brother’s talking moving picture inven¬ 
tion, and when Elliott stated that it had not, said N. Banks 
Cregier exhibited to him a photostatic copy of application 
No. 409,819, and pointed out to him where the Patent Office 
had allowed claims 17 and 20 in that application. 

We submit that in view of the showing now made, it is 
hereby definitely established that not only was Elliott in¬ 
terviewed in June 1929, as the decision on the former peti¬ 
tion says 4 ‘more than six years after the case became aban¬ 
doned,” but that he was interviewed both by the inventor 
Charles K. Cregier and by his brother N. Banks Cregier in 
1922; in fact, he was interviewed by the applicant several 
times in 1922 and 1923. In all of these interviews the in¬ 
formation which Elliott gave was that no claims had been 
allowed. And this information was given, notwithstanding 
the fact that the last official action, that of February 11, 
1922, specifically stated that claims 17 and 20 were allowed, 
the exact language being “claims 17 and 20 stand allowed.” 

Therefore, assuming that the conclusion made in the 
statement quoted above; that because of the lapse of time 
the attorney might have forgotten the condition of the ap¬ 
plication, might have been justified upon the showing 
239 then made, we submit that no such conclusion can be 
reached upon the showing presented with this re¬ 
newed petition. 

Third. The third statement to which it seems necessary 
to refer, is this: 

“That there must have been some knowledge on the part 
of the inventor that something had been allowed in the case 
appears probable since the attorney makes affidavit he did 
tell the inventor, and it is shown the inventor and his at¬ 
torney were both financially interested in the same com¬ 
pany and in the application and were frequently in com¬ 
munication” (page 3, lines 8 to 14). 

The statement here made, that because both the inventor 
and his attorney were interested in the company organized 
some years ago to finance the prosecution of the applica¬ 
tions, there must have been some knowledge on the part of 
the inventor that something had been allowed by the Ex¬ 
aminer, seemed hardly justified upon the showing originally 
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made. But, however this may be, we submit that from the 
shewing now presented no such deduction is possible. In 
Elliott’s affidavit which formed a part of the earlier peti¬ 
tion, he does say that at one time, during the prosecution 
of the first application No. 358,063 he did advise the in¬ 
ventor that two claims were “tacitly” allowed; that these 
claims slightly modified were carried into application No. 
409,819 as claims 17 and 20; but he further says that he 
advised Cregier that, notwithstanding this history, these 
claims were subject to rejection in the new application. 
Charles K. Cregier’s affidavit is to the effect that he was 
always advised that no claims had been allowed in either 
application. And while Elliott in the affidavit now pre¬ 
sented makes no reference to the information he gave 
Charles K. Creigier, he does admit advising N. Banks 
Creigier that no claims stood allowed in the later ap- 
240 plication. Charles K. Cregier’s statements that 
Elliott always advised him that no claims were al¬ 
lowed in the later application therefore stands undenied, 
and therefore must be regarded as correct. 

In this connection the affidavits of Todd (Exhibit No. 3) 
and that of Hackett (Exhibit No. 5) are of importance. 
These relate to the status of the earlier application and 
are to the effect that they were informed by; Elliott that 
no claims had been allowed in the earlier application. Todd 
at that time was secretary of the Phonoidograph Company. 
He entered the army as an officer in the Signal Corps and 
served abroad during the war. He says that in 1917, before 
going abroad, he specifically asked Mr. Elliott if any claims 
had been allowed upon Charles K. Cregier’s earlier appli¬ 
cation, and was advised that no claims had been allowed 
but that the prospects for securing claims was; good (claims 
15 and 18 then stood allowed in that application). 

Hackett’s affidavit covers a somewhat later period. In 
1919 he was an officer in the Universal High Power Tele¬ 
phone Company of Seattle, which company became inter¬ 
ested in Cregier’s invention. Hackett says that he spent 
about two months in Chicago in 1919 working with the 
Phonoidograph Company and Charles K. Cregier in ef¬ 
forts to adapt the loud speaking apparatus of his company 
to the invention of Cregier. He says that as a result of 
his study of the situation he became convinced of the prac¬ 
ticability and utility of the Cregier invention, and called 
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upon Mr. John G. Elliott to learn the status of the Cregier 
application for patent; and he says that he asked Elliott 
whether any claims had been allowed by the Patent Office, 
and that Elliott responded that no claims had been allowed 
although he expected to secure claims fully protecting the 
invention (claims 15 and 18 of the early application stood 
allowed). 

241 Hackett states further that upon his report to the 
Board of Directors of his company, Cregier was re¬ 
quested to come to Seattle, and was advanced the money 
necessary to make the trip. The proposition was to take 
over Cregier’s invention, paying him therefor $50,000.00; 
but at the directors’ meeting, objection was made to the 
proposition when it became known that no claims had been 
allowed in the Cregier application. 

The importance of the Todd and Hackett affidavits lies 
in the fact that both of these parties were definitely in¬ 
formed by Elliott that no claims had been allowed in the 
early application, although claims 15 and 18 stood allowed 
therein for several years. Both the affidavit of Todd and 
that of Hackett are based upon incidents of such a nature 
that they cannot be mistaken as to the time to which each 
refers. 

Elliott controlled the Patent situation for Cregier. The 
latter states that he relied upon Elliott implicitly with re¬ 
spect to such matters (Exhibit No. 1, page 3). Elliott’s 
affidavit confirms this allegation. He says himself that he 
had “exclusive legal management and control of the prose¬ 
cution” of the applications for patent from 1907 to 1922 
(Exhibit No. 7, page 1). It thus appears that Cregier had 
the right to rely upon Elliott in these matters, and did rely 
upon him. And Elliott himself admits that he had full 
power to act in the applications without specific instruc¬ 
tions from Cregier to proceed. But notwithstanding this 
situation, Elliott not only failed to give Cregier correct in¬ 
formation as to the status of his applications, but misin¬ 
formed him with respect thereto, and thus misled him as 
to the status of his applications. He permitted application 
No. 409,819 to become abandoned without advising Cregier 
that this was what would happen if no action was taken 
in the application; and, when asked with respect 

242 thereto, advised him incorrectly as to the condition 
of the application. 
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In view of the evidence now submitted, we feel that it is 
impossible for the Commissioner to draw the conclusion 
that because both Cregier and Elliott were financially in¬ 
terested in the Phonoidograph Company, that therefore the 
inventor must have had some knowledge that something 
had been allowed in the case. The statement quoted does 
not make it clear whether the Commissioner had in mind 
the earlier or the later case; but it is very clear from the 
evidence now presented that the inventor Charles K. 
Cregier was never informed that any claims were allowed 
in either of the two cases, but, on the contrary, was always 
advised that no claims had been allowed. 

i 

Fourth. Reference will now be made to a further state¬ 
ment, and to the deduction drawn therefrom. The decisions 
says: j 

4 ‘Further, substantially these two claims were allowed 
in the first filed application by the Examiners-in-Chief on 
appeal in their decision of August 14, 1918, and in both ac¬ 
tions of the Examiner in the later filed case, the two claims 
were stated to stand allowed” (page 3, lines 14 to 19). 

i 

This deduction is then drawn: 

“It must also be presumed that the inventor, if as al¬ 
leged he was deeply interested in the application, would 
almost certainly have learned either by information volun¬ 
tarily furnished by the attorney or obtained upon inquiry 
of the latter that the allowance of these two claims had been 
obtained on the appeal” (page 3, lines 19 to 24). 

243 The statement that two claims (15 and 18) had been 
allowed in the early application No. 358,063 by the 
Examiners-in-Chief, and also in later actions by the Ex¬ 
aminer, is entirely correct. But the presumption drawn 
from these facts is shown by the evidence now submitted 
to be entirely unfounded. j 

It is shown that all inquiries made of the attorney with 
respect to the allowance of claims, both in connection with 
the early application No. 358,063, and the later applica¬ 
tion No. 409,819, were to the effect that no claims had been 
allowed. The affidavits of Todd and Hackett and Charles 
K. Cregier made it clear that all of these parties had made 
inquiry of Elliott with respect to the status of the earlier 
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application, and had been informed that no claims had been 
allowed. 

Todd states that in the early part of 1917 he specifically 
asked Elliott as to the status of the early application. He 
says he was about to enter the army and wanted to know 
the status of this matter before going abroad, and upon 
inquiry of Elliott was advised that no claims stood allowed. 

Hackett’s story is that in 1919 he was in Chicago working 
in cooperation with the Phonoidograph Company, with a 
view to purchasing the Cregier invention for the Universal 
High Power Telephone Company, and that during this 
period he called upon Mr. Elliott to learn the patent situa¬ 
tion. He isays he asked him specifically regarding the 
claims, and was informed that no claims had been allowed. 
And Cregier says that before going to Seattle he consulted 
Elliott, for he wanted to know the exact condition of the 
application, and was advise- that no claims had been allowed, 
although Elliott said he expected to secure the allowance 
of claims in the case. 

244 There was a sale for the invention in prospect, a 
sale for a considerable sum of money, $50,000, and 
he wanted to know the situation before going away. The 
sale was turned down because nothing stood allowed in the 
application. 

It is submitted therefore that the evidence now presented 
shows that the presumption drawn from the evidence accom¬ 
panying the earlier petition and quoted above, cannot now 
be made. It is impossible to draw any other deduction from 
the new affidavits than that Elliott himself believed that no 
claims had ever been allowed either in the earlier case or 
the later case. How he came to be thus mistaken can only 
be conjectured, but that this was his view is clear. 

We submit that in view of the showing now made, no such 
presumption or deduction as that quoted above is now 
possible. 

Fifth . A further holding to which it is necessary to now 
.refer, is this: 

4 4 It would seem more probable these allowed claims were 
at the time regarded as insufficient and of no great value 
and the fact of their allowance has, during these many years 
been foregotten” (page 3, lines 25 to 28). 
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This statement on its face is a mere assumption; a more 
statement of probabilities. It is an assumption, not a de¬ 
duction from the evidence. 

That the allowance of the claims in question was over¬ 
looked or forgotten by the attorney is no doubt true, for 
from his affidavit now submitted it is perfectly apparent 
that for many years he was of the impression that no 
245 claims had ever been allowed in either case. It was 
not until 1929 when he was shown a photqstatic copy 
of the record of application No. 409,819 that he could be 
convinced that he was mistaken. His present affidavit only 
covers his representations with respect to the later applica¬ 
tion. But the affidavits of Todd, Hackett and Charles K. 
Cregier are that with respect to the earlier application, 
they were all definitely informed by Elliott that no claims 
had been allowed in that application. 

There is nothing in the record to justify the assumption 

that the allowance of the claims in question was forgotten 

merelv because thev were not of sufficient breadth. No such 
* •/ 

assumption, or presumption, can be drawn from the show¬ 
ing now made. It is possible that the attorney forgot the 
allowance of these claims; in fact, it is probable that this 
is the true explanation; but it cannot be said that the in¬ 
ventor forgot what he never knew, and from the showing 
now made it is certain that he never knew and could not 
reasonably have found out the true condition 0f either the 
earlier or later application. 

Sixth. The next statement to which it is necessary to 
refer, and which is not justified in view of the showing now 
made, is this: 

7 i 

! 

4 ‘Accepting however at full value the statement of the 
inventor that he did not know, when he was informed in 
1924 that the application had become abandoned, that any 
claims stood allowed, it would seem he was not overly in¬ 
terested because he could have readily ascertained the situa¬ 
tion at that time” (page 4, lines 1 to 6). 


246 Behind this statement is apparently 1 the thought 
that Cregier in 1924 could readily have discovered 
upon mere inquiry of Elliott whether any claims stood 
allowed in the only application then pending No. 409,819. 

The statement referred to does not make it clear what 
Cregier could or should have done that he did! not do. Mr. 
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Elliott’s information to him, to his brother, and to others 
always was that no claims had been allowed. Even in 1929 
Elliott gave this to be the condition. He so stated at that 
time to N. Banks Cregier and to Seaver. It is clear that 
this was Elliott’s understanding both in 1922 and 1929. 

Mr. Elliott is a man of ability and integrity. He became 
confused or forgot the facts. But he was the attorney for 
Cregier, and according to his own statement (Exhibit 
No. 6) had complete; control of the patent situation. Cre¬ 
gier relied upon him, and had the right to rely upon him; 
but he was misinformed. 

In view of this showing, it is impossible to now hold that 
Cregier’s failure to take action was due to carelessness or 
lack of interest. His discovery in 1929 that the application 
had long contained allowed claims was a complete surprise 
to him, and one that he could not have been expected to 
avoid. 

Seventh . Still another conclusion made by the Assistant 
Commissioner, and not warranted by the evidence now 
presented, is that which reads: 

“As further suggestive of the lack of active interest on 
behalf of the inventor it appears that he learned in April 
of 1929 that these two claims had been allowed in the appli¬ 
cation and yet he waited a year and two months before 
bringing the petition to revive” (page 4, lines 6 to 11). 

247 This statement is hardly warranted by the case as 
originally presented, and certainly cannot be made 
in view of the affidavits supporting this renewed petition. 
While the facts now presented were not before the Com¬ 
missioner at the time — the decision upon the original peti¬ 
tion, the records of the Patent Office show that six months 
of this delay was due to the failure of the Patent Office to 
fill the order for the photostatic copy of application No. 
358,063. 

As now shown, an estimate of the cost of certified copies 
of the two applications Nos. 358,063 and 409,819, was writ¬ 
ten March 15, 1929. The Patent Office responded under 
date of April 1, 1929, quoting a price of $9.85 for a copy of 
application No. 409,819, and advised Cregier that appli¬ 
cation No. 358,063 could not be found. 

On April 4, 1929, the copy of No. 409,819 was ordered: 
and at the same time the attention of the Patent Office was 
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directed to the fact that it was quite important to have a 
copy of No. 358',063, and the request was made that a special 
effort be put forth to locate the file. i 

No further information being received, a second letter 
was addressed to the Patent Office on July 26, 1929, with a 
request that the copy of the application be supplied as 
quickly as possible. No response having been received 
from the Patent Office to this letter, a telegram was sent to 
the Commissioner of Patents on August 19, 1929, request¬ 
ing quick response. On August 20, 1929, the Office advised 
Cregier that application 358,063 had been located, and that 
the cost of the copy would be $70.40. The money was for¬ 
warded August 23, 1929, and the copy was finally supplied 
on or about September 14, 1929, just six months after the 
first request for an estimate was made. (See Exhibits 
“D” “E”, “F”, “G”, “H”, “I” “J” which are at¬ 
tached to and form a part of the affidavit of Charles K. 

Cregier, Exhibit No. 1). 

248 In June, 1929, long before the copy of application 

No. 358,063 was supplied, Cregier solicited and 
secured the assistance of one Vernon C. Seaver, a pioneer 
in this industry. During the summer of 1929 both he and 
Seaver made efforts to secure assistance in the matter. 
Among those approached were Mr. Freudenreich, of Chi¬ 
cago, Mr. Michels, of Milwaukee, Mr. Watson, also of Chi¬ 
cago, but all refused to go into the matter without the copy 
of the earlier case No. 358,063 (Exhibit No. 1> page 18). 

The certificate to the copy of No. 358,063 is dated Sep¬ 
tember 11, 1929, and Cregier says it was received by him 
on or about September 14, 1929. Cregier states that both 
before and after receiving this copy (page 19) he and 
Seaver consulted with George K. Spoor, another party 
deeply interested in this line of business, and requested 
his assistance in selecting an attorney. Spoor recom¬ 
mended Mr. John J. Darby, of New York. ; It developed 
that Darby was in Europe, and later went to California. 
Seaver and Spoor wanted Darby to take the ^ase. • Cregier 
stated (page 20) that during October and November he was 
lead to believe that Darby would take up the matter; but 
that on or about December 1st, 1929, he was informed that 
because of conflicting interests he was unable to take the 
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case (page 21). Spoor then returned the copies of the ap¬ 
plications to Cregier the latter part of December, 1929. 
They were taken by Seaver and turned over to the law firm 
of Eaton & Brigham, Miami, Florida. These latter parties 
engaged the firm of Browne & Phelps, of Washington, D. C., 
the latter part of January, 1930; and this firm thereupon 
took active charge of the matter. After making the neces¬ 
sary preparations they filed the petition on June 13, 1930. 
The Examiner’s statement is dated June 24, 1930. The 
hearing was had on July 9, 1930, and the decision rendered 
July 14, 1930. 

249 The period between the last of January and the 
middle of June, 1930, is four and one half months, 

not an unreasonable time, considering the character of the 
record and the facts that had to be established and proved. 
The time intervening between the date of the Commis¬ 
sioner’s decision and the filing of this renewed petition was 
necessary in order to collect the additional facts now 
presented. 

We submit that the period of one year and two months, 
said by the Commissioner to have been unreasonable, is 
now fully accounted for and explained. Six months was 
due to the failure of the Patent Office to supply the papers; 
three months was due to the attempt to get the assistance 
of Darby; and a little over four months was taken up by 
the office of Browne & Phelps. Considering the character 
of the case, the magnitude of the record, and the evidence 
necessary to be supplied this time is not unreasonable. 

Eighth. After making the statement last considered, to 
the effect that the delay of something over a year between 
the discovery of the condition and the filing of the petition, 
was itself suggestive of active interest, the opinion says: 

“However this may be regarded, it is quite apparent 
that the applicant knew of the abandonment of the case by 
failure of prosecution; that he could have taken steps in 
1924 to revive the application and could have prosecuted it 
to a conclusion, but he waited six, years before seeking any 
such result. There is, in consequence, nothing presented 
in this case upon which to base a holding that the delay in 
prosecution was unavoidable ’ ’ (page 4, lines 11 to 19). 

250 It is true that Cregier knew in 1924 that his appli¬ 
cation had not been acted upon within the time re- 
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quired. But there is nothing to indicate that he could have 
been expected to proceed. His attorney had control of the 
application; and he advised him that no claims had been 
allowed (see Elliott’s affidavit, Exhibit No. 6). When 
Cregier inquired regarding the assistance of! additional 
counsel the idea was discouraged by Elliott. It is difficult 
to see how the applicant, supposedly unversed in the law, 
particularly on a matter such as this, could have been ex¬ 
pected to do more. His attorney had the power to proceed 
without directions from the principal; and Cregier had a 
right to rely upon his properly conducting the case. When 
Elliott advised him that it was useless to get additional 
counsel, because if he (Elliott) could not get claims, no one 
else could do so, Cregier was justified in accepting that 
decision as correct. 

i 

In fact, this really goes to the unavoidableness of the 
delay. Under the circumstances, clearly shown by the affi¬ 
davits, if nothing more could have been expected of the 
inventor, then the delay was unavoidable; and where the 
delay is shown to have been unavoidable, the statute gives 
the Commissioner of Patents the power to so hold. He 
has this power whatever the period of delay may be; it is 
not the length of the period that constitutes the deciding 
element, but the reasonableness thereof. If the delay was 
unavoidable within the meaning of this term, as the same 
has been defined in the adjudicated cases, then the Commis¬ 
sioner has the power to so hold notwithstanding the length 
of the period after the last official action. It is the un¬ 
avoidableness of the delay, not the length of the delay, 
which controls. 

251 Ninth . There is one more statement in the deci¬ 

sion to which reference will now be made; it is this: 

“The application has been long abandoned and its sub¬ 
ject matter was first presented to the Office more than 
twenty years ago. To revive the present application now 
would permit the applicant to obtain claims which would 
probably dominate many devices and methods which have 
been, without any help from applicant, created and placed 
in public use by others for many years” (page 4, lines 20 
to 26). 

i 

The last official action in the application (No. 409,819) 
was February 11, 1922, and according to the law then in 
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force, response thereto should have been made within a 
year thereafter. However, the statement that this appli¬ 
cation has long been abandoned is an assumption based 
upon the mere failure of applicant to respond within the 
time required by the law. But if the delay vras unavoidable, 
as the evidence shows it was, then the application has in 
fact never been abandoned. The statute is quite definite in 
this respect, it merely states that the application shall be 
regarded as abandoned, “unless it be shown to the satisfac¬ 
tion of the Commissioner that such delay was unavoidable. ’ ’ 
Therefore, an application upon which action has not been 
taken within the required time, is not by this mere fact an 
abandoned application, it only acquires that status if it can¬ 
not be shown that the delay was unavoidable. If action 
could not have been taken, failure to do so was unavoidable, 
and the case is not abandoned. 

We propose to consider the law and authorities upon this 
point later in this petition, and at this point will merely 
state that we have clearly shown that the delay, so far as 
the applicant is concerned, was unavoidable within 
252 the established meaning of this term; and that, so 
far as the attorney was concerned, he was mistaken, 
confused, or forgot the status of the case, and was thus 
himself misled, and so misled his client and those inter¬ 
ested with him. 

We wish it to be clearly understood, that we know, and 
the officials of the Patent Office know that Mr. Elliott has 
had a long and highly respected career before the Patent 
Office and the Courts. His reputation and standing are es¬ 
tablished. But it is unfortunately true that the human mind 
is imperfect and in the case of any of us may fail without 
any apparent reason. Any one may be mistaken, or con¬ 
fused, or misled; or he may fail to comprehend, or forget 
the facts. That is what has happened in this case. That 
Mr. Elliott misled Ms client is clear, in fact, this is freely 
but regretfully admitted by him. An accident has occurred 
without any fault of Cregier, and without any intention on 
behalf of his attorney. 

Moreover, the accident was discovered at a late date only 
by the merest accident or coincidence. Cregier had no reason 
to think that the facts were other than Elliott had repre¬ 
sented them to be; and Elliott could not give advice other 
than that he believed to be correct. Therefore, when he 
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told Cregier that no claims had been allowed, he under¬ 
stood that he was stating the facts correctly. Under these 
circumstances, the error never would have been discovered 
except by some unusual and unexpected circumstance. It 
was Watson’s expressed desire to see the file, so as to dis¬ 
cover why claims had not been allowed, that led to the dis¬ 
covery of the true status of the claims *, except for this in¬ 
cident, the true condition of the case might never have been 
discovered. i 

253 The failure to take action was therefore unavoid¬ 
able, and if no action could have been taken, the case 
never really was abandoned. 

The second part of the statement quoted above, is to the 
effect that to revive this application would make it possi¬ 
ble for applicant to obtain claims which would probably 
dominate many devices and methods which without help 
from Cregier, have been developed and put into public use. 

In the first place, this statement presumes abandonment; 
whereas, as stated above, the delay in taking action was 
unavoidable , and therefore the case really never was aban¬ 
doned. 

In the second place, there is nothing to show that the 
claims vrhich were allowed (claims 17 and 20), or even 
others which should have been allowed, would dominate de¬ 
vices and methods created and put in use by others. This 
statement assumes that the claims which have been allowed 
Cregier, or those which should be allowed to him, dominate 
the devices or methods of others, without any evidence that 
there are any such devices or methods. 

The record of the application shows that the Principal 
Examiner at one time had a somewhat similar thought. In 
the first action taken in this application (No. 409,819) dated 
December 17, 1920, he said: I 

i 

“As a result of such delay applicant has allowed the fol¬ 
lowing patents and many others to issue and is accordingly 
held to be estopped from now presenting such broad claims. 
The patents referred to are 

Rogers, 1,255,823, Feb. 5, 1918. 

Rogers, 1,251,287, Dec. 25, 1917. 

Rogers, 1,255,822 Feb. 5, 1918. I 

Amet, 1,162,433, Nov. 30, 1915. 

Amet, 1,221,407, Apr. 3, 1917. 

i 

i 
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254 But an inspection of these several patents, and of 
each and all of the claims thereof, shows that there 

was no foundation for this statement. All of these patents 
are based upon applications filed long after the filing date 
of Cregier’s earlier application, and it is also true that the 
claims of these patents—all of them without exception— 
■would have been patentable, if patentable at all, over the 
disclosure of Cregier’s application. The claims are all lim¬ 
ited to details which do not appear in either the earlier or 
later Cregier applications. For the convenience of the 
Commissioner in verifying this statement, copies of all of 
these patents are attached hereto, and made a part hereof, 
being marked, respectively “ Exhibits Nos. 16 to 20’ ’ in¬ 
clusive. 

Moreover, as set forth in paragraph IV of this petition, 
the machine of Cregier was successfully demonstrated be¬ 
fore all of the higher officials of the Patent Office, and many 
other employees, as well as the general public, at a theatre 
on Ninth street, in Washington, on March 10, 1917. This 
exhibition was a success, and demonstrated in a very force¬ 
ful way the practical character of the invention. This may 
have been prior to any possible uses which the Assistant 
Commissioner had in mind in making the statement quoted 
above. In fact, this demonstration was prior to the dates of 
three of the five patents referred to by the Examiner. Be¬ 
cause of the public character of this demonstration, it must 
be assumed th,at many of the public became familiar with 
this mechanism at that time. 

The invention was never abandoned. The apparatus, as 
used in the demonstration of March 10, 1917, has been pre¬ 
served; and the demonstration then made can be repeated 
now. In support of this fact, reference is hereby made to 
the affidavit of Samuel R. Todd (Exhibit No. 3) and 

255 that of Charles K. Cregier (Exhibit No. 13) before 
referred to. 

The force of th£s situation is that all of the higher of¬ 
ficials of the Patent Office knew of the practical character 
of this invention on March 10, 1917; and if any interfering 
patents were permitted to issue to others at later dates, 
the Patent Office itself has failed in its normal function, for 
such claims should have been rejected on the knowledge 
that the officials had of Cregier’s actual machine. Whether 
any such patents have or have not issued, your petitioner is 
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not informed; but if they have, they have issued by inad¬ 
vertence. 

We submit therefore that the statements quoted above 
from the Commissioner’s decision on the foriper petition, 
are not justified; but on the contrary, th,e Patent Office, and 
the public generally, had knowledge as early as March 10, 
1917, that Cregier was the inventor of this subject matter. 

Claims to be Allowed. ! 

i 

As the application No. 409,819 now stands, claims 17 and 
20 only stand allowed therein; therefore if the case is re¬ 
vived, or held not to be abandoned, without further action, 
these two claims will be the only claims in thej application. 
They do not sufficiently cover the novel features of the in¬ 
vention. In addition to these two claims (No§. 17 and 20) 
we are going to ask for the allowance of claims 5 and 9, 
which are directed to a special feature, and claims 13, 14, 
15,16,18 and 19, which are of a more comprehensive scope. 

Claims 5 and 9. 

j 

These two claims are new in application 409,819, and do 
not find support in Cregier’s earlier case No. 358,063. They 
are limited to a shock absorbing connection between the 
projecting machine and the phonograph. The Ex- 
256 aminer has rejected these claims on references, and 
also on the ground that they do not sufficiently set* 
forth the structure. But the references do not jshow a shock 
absorbing connection, and the claims are not objectionable 
as to form, they should therefore be allowed. 

Claims 13, 14, 15, 16, 18, and 191 

i 

i 

Claim 13 is a claim that was specially written by the Ex- 
aminers-in-Chief and suggested in their decision of April 
5,1917, as a result of the demonstration on March 10, 1917, 
above referred to, at which the Commissioner, the Ex- 
aminers-in-Chief and others were present. 

Claims 14, 15, 16; and 18 and 19 were allowed by the Ex- 
aminers-in-Chief in their decision of October 5, 1915. 

All of this group of claims (13,14,15,16,18 and 19) were 
subsequently rejected in application 358,063, principally 
upon a French patent of addition to Gaumont No. 936, in 
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combination with a U. A . patent to Gaumont. This rejec¬ 
tion was subsequently sustained by the Examiners-in- 
Chief, and by the First Assistant Commissioner. But a 
study of this rejection convinces your petition- that the re¬ 
jection was entirely fallacious and therefore should be set 
aside. We therefore ask that this rejection be vacated, or 
that a rehearing of the matter be allowed so that the ques¬ 
tion of the propriety of the rejection may be further dis¬ 
cussed and the error in the decisions pointed out. Your 
petitioner is convinced that these claims are allowable as 
they now stand over any art that has been placed of record. 

257 Law Bearing Upon the Case. 

The published authorities on the question here presented 
are not numerous. The statute (Sec. 4894 K. S.) is simply 
to the effect that applications which have not been prose¬ 
cuted within the time provided by law shall be regarded as 
abandoned “unless it be shown to the satisfaction of the 
Commissioner of Patents that such delay was unavoid¬ 
able”. 

There is no definition of the term “unavoidable’’ which 
will satisfy all conditions and circumstances; the facts of 
each case must be considered and the conclusion reached 
therefrom whether, under the circumstances of that par¬ 
ticular case, the delay was in fact unavoidable, within a rea¬ 
sonable definition of this term. 

* Petitions to revive are numerous, but it is quite doubtful 
whether a petition for this purpose has ever come before 
the Commissioner wherein the circumstances are so un¬ 
usual as those here presented. Instances in which the at¬ 
torney, for one reason or another, fails to take action 
within the prescribed time are not infrequent; but it is 
unusual, if not without precedent, for the attorney to have 
become so 'confused in regard to the status of an applica¬ 
tion, as, upon specific and repeated inquiry, to have advised 
his client incorrectly as to the status of the case; or to have 
gone so far as to advise against the employment of addi¬ 
tional counsel on the ground that everything that could be 
done had been done. 

That is the condition here. The statements made to the 
applicant and those interested with him, not only misled 
him, but discouraged him in the employment of additional 
legal assistance when this seemed to be imperatively neces- 
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sary. The inventor here never would have been appraised 
of the actual condition of the application except for 
258 the accidental interview with Watson in 1929, which 
led to the discovery that his attorney had been mis¬ 
taken. ! 

The attorney was a man of good standing, land of long 
experience before the Patent Office and the Courts. For 
some unexplained reason his knowledge of the status of 
the case was imperfect, and the information given his client 
was misleading. That the attorney had complete control of 
the applications and had full authority to act is stated by 
the applicant, and admitted by the attorney. Under these 
circumstances when the inventor questioned his attorney 
and obtained from him an incorrect idea of the status of the 
case, there was nothing further that he could do or that 
could have been expected of him; therefor-, so far as he is 
concerned, the delay in taking action within the proper 
time -was certainly “unavoidable”. He had a right to rely 
upon his attorney, and did rely upon him. 

The case therefore turns upon the question of how far 
the applicant shall be obliged to suffer by reason of the 
confusion or oversight of his attorney. The authorities 
upon this matter are few. There are, however, two cases 
which arose some years ago, upon somewhat different cir¬ 
cumstances, in which it was held that the failure of the at¬ 
torney to take action, such as the law required, should not 
operate to the detriment of the inventor. They are cited in 
the text books, particularly, “Walker on Patents”, (Sec. 
135, page 159). They are: 

Birdsall v. McDonald , 1 Banning & Arden, 165; 
Howes v. McNeal , 3 Banning & Arden, 276, 395. 


These cases, are cited by the author in discussing the ques¬ 
tion of abandonment of the invention, rather than abandon¬ 
ment of the application; but the principlesilaid down in 
these cases apply with equal force to the situation 
259 which this petition presents. In Birdsall v. Me - 
Donald there was considerable delay in ‘applying for 
the patent, which delay was due entirely to the attorney; 
and because of this delay abandonment of the invention 
was urged. The case originated in the Circuit Court for 
the Northern District of Ohio. In commenting upon the 
situation, the court said: 
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44 There is no foundation for the objection that the in¬ 
vention was abandoned to the public. The measures taken 
by the’ complainant to procure a patent, and its subsequent 
issue, are conclusive against the proposition. It is true 
the application was not filed in the Patent Office until the 
3d of February, 1858, more then two years after it was 
sworn to; but the delay teas owing to the remissness of the 
agents, to whom the business of procuring the patent was 
confided . They had the application, the model, and the 
requisite funds in their hands during all the intervening 
time. The complainant was ignorant of their neglect, and 
should not be held responsible for the delay that occurred. 

**####* 

The objection rests upon the principal of forfeiture, and 
is not to be favorable regarded. Every reasonble doubt 
should be raised against it.” (Emphasis ours.) 

This case is cited also by, 44 Robinson on Patents” (Vol. 
1, p. 478, under note 44 2” in Sec. 351). 

The second case cited also involved the question of 
abandonment of the invention. In discussing the case the 
court speaking by Judge Blatchford made this observation 
(page 395): 

i( The party cannot be made to suffer for the neglect of 
his attorney. There is no evidence of any intention to 
abandon, or of any act of abandonment, or of any declara¬ 
tion of abandonment, or of any consent to, or allowance, of 
public use, or of any such laches on the part of the pat¬ 
entees, as can amount to an abandonment, at any time prior 
to 1858. The case falls, I think within the principles de¬ 
termined in Godfrey v. Eames, 1 Wallace, 317 and Smith v. 
Goodyear Dental Vulcanite Co., 3 Otto., 486. (Emphasis 
ours.) 

260 The question of what falls within the term 4 4 un¬ 
avoidable” as used in this relation, was considered 
by the Court of Appeals of the District of Columbia in the 
case of In re Mattulath, 1912, C. D. 490. In that case the 
court went very fully into the reasonableness of the excuse 
for the delay, and discussed at length the term 4 4 unavoid¬ 
able” as used in this relation. The court declined to ap¬ 
prove the strict interpretation of this expression, as previ- 
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ously given by Commissioner Butterworth in jthe case of 
Ex parte Klenha, 1884 C. D., 39; but approved the language 
of Commissioner Hall in Ex parte Pratt , 1887 C. D., 31, 
wherein a more liberal view was taken, and the court quoted 
at length from that decision, as follows: 

4 4 The word ‘ unavoidable ’ as used in sectibn 4894, Re¬ 
vised Statutes, is one of very broad significance. In its 
application to many relations it would exclude everything 
hut the ‘king’s enemies’ or an act of God. I do not believe 
such a construction would he a fair interpretation of the 
statute. The statute is one regulating a mere practice in 
the Office , and is not intended to effect substantial rights as 
between different persons or between persons and the 
Government. It is rather a provision by which statutory 
limitation may be removed. Its purpose is to encourage 
diligence in proceedings before the Office. If the broad and 
unlimited meaning of the word unavoidable were to pre¬ 
vail , it is difficult to conceive when an abandoned case could 
be reinstated under this section. In my opinibn, the word 
is used in a more limited sense. It is applicable to ordinary 
human affairs , and requires no more or greater care or dili¬ 
gence than is generally used and observed by prudent and 
careful men in relation to their most important business. 
It permits them in the exercise of this care to rely upon the 
ordinary and trustworthy agencies of mail and telegraph, 
worthy and reliable employes, and such other means and 
instrumentalities as are usually employed inj such impor- 
tan business. If unexpectedly, or through the unfor-seen 
fault or imperfection of these agencies and instrumen¬ 
talities , there occurs a failure , it may properly be said to 
be unavoidable , all the other conditions of good faith and 
promptness in its rectification being present. 

261 In the Pratt case the failure to take action within 
the time was due simply to neglect or oversight on 
the part of the client. In the Mattullath case, a number of 
years elapsed between the last action by the Office and the 
filing of the petition to revive. It appears that the in¬ 
ventor died, and the Patent Office regarded this as a can¬ 
cellation of the power of attorney. His wife knew nothing 
about the matter until much later. The petitioner in that 
case was without means and had difficulties in securing the 
assistance of competent counsel. The court held that under 
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the circumstances there presented she proceeded with all the 
diligence that could have been expected. 

We are aware that the Court of Appeals, which decided 
the Mattullath case has more recently taken the position 
that it could not entertain a direct appeal from the action 
of the Commissioner of Patents refusing to revive an ap¬ 
plication. (In re Carvalho , 1918 C. D., 165; 47 App. D. C. 
584); but this does not prevent the decision from being an 
authority on the question of avoidable delay; and we sub¬ 
mit that the reasoning of the court therein is logical, equi¬ 
table and in accordance with the true spirit of the patent 
laws; and it is this application of the principle that we ask 
to have applied in this case. 

Parallel Case. 

As stated above, the cases which present circumstances 
analagous to those which this case presents are not numer¬ 
ous. There is no case, so far as we have been able to find, 
where the invention had been demonstrated before the 
Officials of the Patent Office to have been a success, and yet 
prosecution was later delayed by accident. In that respect 
this case is apparently without precedent. 

262 However, as showing the trend of the previous 
practice, attention is invited to the patent to Schle- 
singer No. 546,059. The application upon which that pat¬ 
ent was .based was held by the Commissioner not to be 
abandoned, although some seven years elapsed between 
the last official action and the later prosecution. The case 
came before the District Court for the Eastern District of 
Pennsylvania in the case of M’Dufl'ee v. Hestonville et al., 
181 Fed. 503. The facts are set forth in the opinion of 
Judge Bradford, who was the District Judge sitting in the 
case. One of the defenses was that the invention had been 
abandoned to the public; and that, notwithstanding the 
action of the Commissioner of Patents in reviving the appli¬ 
cation, the same was nevertheless abandoned in fact, and 
that therefore the patent was invalid. 

The court took the position that had always before been 
taken where this question was presented, namely, that the 
action of the Commissioner in reviving the case was con¬ 
clusive in ! the matter and binding upon the court. The 
case is cited here, not because of this ruling, but because 
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the facts as set out in the opinion very nearly parallel the 
facts which your petitioner presents in this case. In that 
case, as in this, no action had been taken upon the applica¬ 
tion for about seven years after the last official action. In 
that case, as in this, the attorney having charge of the 
prosecution had from time to time given assurances to his 
client, upon which the client relied, that the case was being 
properly taken care of. In that case, as in this, there was a 
first and second petition. The first petition was denied on 
December 10, 1894, on the ground that the showing 
263- did not make it clear that the failure to take action 
was unavoidable. A renewed petition was filed based 
on additional showing to the effect that the attorney had 
long suffered from serious illness, and upon this showing, 
the renewed petition to revive was granted. 

It would be difficult to find a case in which; the facts of 
the case just cited and those of your petitioner here are 
more nearly alike. The attorney was apparently a compe¬ 
tent man, just as Mr. Elliott was competent, experienced 
and able. In that case, as in this, the client had relied upon 
his attorney. In that case, as in this, the attorney assured 
the client that the case was being properly cared for. In 
that case, as in this, the relationship of attorney and client 
was such that the inventor had a right to place full con¬ 
fidence in his attorney. i 

The case of M’Duffee v. Hestonville et al., just referred 
to, came before the Circuit Court of Appeals lof the Third 
circuit on appeal from the decision of the District Court, 
and the Appellate Court reversed the decision below ( Hes¬ 
tonville et al. v. M’Duffee, 185 Fed. 798), but the reversal 
was not upon the question of abandonment, or improper 
revival, but was upon the ground that the invention finally 
patented was a departure from that originally disclosed. 
In other words, the claims had been unduly expanded. 

The case just cited is referred to because the facts, as set 
forth in the decision of the District Judge, ^hich may be 
readily confirmed by reference to the file of the Schlesinger 
patent (No. 546,059), so nearly parallel the facts in the 
case which Cregier now presents. In that case the claims 
were unduly expanded. Cregier only asks that those claims 
be allowed him which were allowed in the earlier case 
264 No. 358,063, and which were later allowed in the 
present application No. 409,819. But I he also asks 

i 

i 



190 


CHARLES K. CREGIER VS. 


that the claims allowed by the Examiners-in-Chief in their 
decision of October 5, 1915, and the claim suggested by the 
Examiners-in-Chief in their decision of April 5, 1917, or 
claims of this general scope, be also allowed, because the 
rejection of these claims made later was improper, and 
therefore should not be permitted to stand. 

Invention not Abandoned. 

The invention has never been abandoned by Cregier. It 
was reduced to practice and demonstrated before the offi¬ 
cials of the Patent Office, and the public, on March 10, 1917. 
Cregier states specifically that he has never abandoned the 
invention, but on the contrary has successfully exhibited 
it to various people at various times. And the offer is now 
made to operate the machine for the benefit of the Commis¬ 
sioner and others whom he may designate, at the hearing 
on this petition. 

The importance of the demonstration is that Cregier 
then definitely placed before the higher officials of the Pat¬ 
ent Office complete knowledge, not of the application, but 
of the machine, as a practical and operative device. The 
demonstration was open to the public, and many of the 
public were present. But whether the demonstration be 
regarded as private, for the benefit of the Commissioner of 
Patents and others of his executive force; or whether it be 
looked upon as a public demonstration, makes but little 
difference so far as the legal effect of the demonstration is 
concerned. The demonstration of the invention then placed 
in the minds of all of the higher officials of the Patent Office 
a knowledge of the completed invention, and the existence 
of the complete machine itself became an established fact. 

The existence of the machine therefore was known 
265 by the officials of the Patents Office as of the date of 
the demonstration. Therefore no one else who may 
have developed a similar apparatus thereafter was entitled 
to a patent having claims which read upon the mechanism 
thus disclosed. And this is true, whether the application of 
Cregier became abandoned or not. The demonstration was 
not of an experiment, but was the operation of a completed 
and practical invention; it therefore thereafter formed a 
proper basis for the rejection of any invention for the 
same purpose made subsequent thereto. 
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The rules of practice require that the Examiner shall 
reject upon his own knowledge of what has gone before. 
This of course does not mean that he is to reject upon some • 
private experiment which he may have witnessed, but 
where his knowledge is that of a complete and satisfactory 
machine, then it becomes his duty under the rules to make 
the rejection, supporting the same by affidavits if the cir¬ 
cumstances require him to do so. j 

i 

266 Argument. 

| 

The petition proper goes into all of the details, and dis¬ 
cusses to some extent the various phases of the situation as 
they have been taken up, there is therefore ho necessity 
for further extensive argument; a few brief notes will 
suffice. I 

We feel that the Commissioner cannot but be impressed 
with the unusual incidents which are peculiar to this case, 
and which have an important bearing on the merits of the 
petition. 

In presenting this renewed petition, we have attempted 
to meet each and all of the objections, deficiencies and ad¬ 
verse holdings of the First Assistant Commissioner in his 
decision of July 14, 1930, on the former petition. That 
decision denied the former petition on the ground that the 
showing made in support of the petition did not justify the 
revival. In this renewed petition, we have used that deci¬ 
sion as a guide in the preparation of the present petition. 
But we have not limited our showing to the matters specif¬ 
ically referred to by him, but have attempted to bring forth 
all of the facts and circumstances which throw any light 
upon the situation. 

In the first place, the point that is of outstanding impor¬ 
tance is the fact that the attorney misinformed his client, 
inadvertently of course. And not only misinformed him as 
to the actual status of the matter, regarding: both the old 
application, No. 358,063, and the new one, No; 409,819; but 
made it impracticable for him to secure additional assist¬ 
ance by advising him that if he, Elliott could not 

267 secure claims, it was useless to seek the assistance 
of any one else. The last suggestion naturally pre¬ 
vented Cregier from going elsewhere for assistance. 
Elliott controlled the prosecution of the applications; he 
had acted for Cregier’s brother in various matters; and 
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Cregier not only relied upon him, but had a right to rely 
upon him. 

Whatever the reasons for the confusion in the mind of 
Mr. Elliott, there is no disputing the fact that Cregier was 
led to understand that no claims had been allowed in the 
application; and Cregier relied upon this advice and as¬ 
sumed that all had been rejected. 

Moreover, the fact that the condition of the applications 
was discovered only by accident, has a definite and impor¬ 
tant bearing on the right to revive; for it strengthens the 
equities in favor of the relief sought. This is emphasized 
by the fact that immediately upon learning the true situa¬ 
tion, Cregier at once proceeded to take appropriate action. 
He relied upon the advice of Elliott until he learned that he 
was mistaken and then immediately took steps to secure the 
only relief that was open to him. 

Furthermore, the fact that a machine substantially like 
that disclosed in the applications, both the earlier and the 
later one, was demonstrated before the officials of the Pat¬ 
ent Office, has a distinct bearing on the merits of the case. 
The details of this disclosure, and the success of the demon¬ 
stration cannot be disputed. The importance of this matter 
is that the demonstration placed before all of the higher 
officials of the Patent Office, and many of the members of the 
public, a knowledge of the machine, not merely of the 
result obtained , but of the mechanism by which the result 
was obtained. It was a use, open and public, of the 
268 invention, and the use not only established the prac¬ 
tical character of the machine, but it was of such a 
character that it constituted a bar to any one else there¬ 
after securing valid claims which read upon this structure; 
or if any such claims have been allowed to others, it suffices 
to render them invalid. 

It is important to note that the Board of Examiners-in- 
Chief were so impressed by the demonstration that, in their 
decision rendered shortly thereafter, while they sustained 
the rejection of all claims but two (which are now 17 and 20 
of this application), they took the trouble to draw an addi¬ 
tional claim which they thought would be allowable. This 
claim was made. It was subsequently rejected (improperly 
as we believe); but the importance of the point is that the 
demonstration made a decided impression upon the mem¬ 
bers of that tribunal. 
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Still further, the mechanism used to produce the demon¬ 
stration on March 10, 1917, before the officials of the Pat¬ 
ent Office, and others, has been preserved, and the inventor 
is in position to now repeat the demonstration with the 
same apparatus. And the offer is hereby made to make the 
demonstration at any place which the Commissioner may 
designate. In fact, the apparatus has been demonstrated 
to other, people many times between the time it was shown 
to the Patent Office officials and the present time; and the 
existence of the actual structure is known to many people. 
Therefore, the case is vastly different from those wherein 
an applicant merely relies upon an old and theoretical 
application. 

In no other case with which your petitioner is familiar, 
have the general equities been so in favor of the holding 
that the failure to take action within the statutory 
269 period was due to matters which were unavoidable 
within the meaning of this term, as considered and 
construed in those few cases where it has been considered. 
We request a careful consideration of the authorities which 
have been cited upon this point. 

i 

i 

The Examiner’s Statement. 

! 

An inspection of the Examiner’s statement made upon 
the prior petition, shows that it contains a remark which 
seems to imply that the question of estoppel as to claims 
17 and 20 may be raised. The statement is hot clear, and 
it is not certain what the matter is which the Examiner 
had in mind. At any rate, it must be understood that these 
claims had stood allowed, first in the earlier case, and then 
in the later one, since the decision of the Examiners-in-Chief 
August 14, 1918; therefore Cregier has been claiming this 
matter in these exact words since prior to that time; and, 
in fact, he has been claiming this construction ever since 
the first application was filed in 1907. It is difficult there¬ 
fore to see how there can be any estoppel. 

Hearing. 

Your petitioner respectfully requests that an oral hear¬ 
ing on the petition be granted, and that a definite time 


13—5796a 





194 


CHARLES K. CREGIER VS. 


therefor be fixed. While we understand that many times 
hearings are not set on matters of this kind, in view of the 
importance of the case, its history, and peculiar questions 
presented, we request that a hearing be set. 

Respectfully, 

! HENRY E. STAUFFER, 

October 18, 1930. Attorney for Cregier. 

270 Exhibit No. 6. 

In re Application of Charles K. Cregier. Filed Sept. 13, 
1920. Talking Motion Picture Machines. Ser. No. 409,- 
819. 

Affidavit of John G. Elliott , Esq. 

Personally appeared before me, the undersigned author¬ 
ity, John G. Elliott, Esq., who, being first duly sworn, de¬ 
poses and says: 

That his name is John G. Elliott, that at present he is 
80 years of age, and that he is the same John G. Elliott 
who prosecuted in the United States Patent Office, at Wash¬ 
ing, D. C. for Charles K. Cregier, Applications Serial Nos. 
358,063 and 409,819, for a talking motion picture machine; 
that he had exclusive legal management and control of 
the prosecution of said applications from 1907 to 1922 in 
said Patent Office; that he knows N. Banks Cregier, and 
has been his friend for thirty years, and has prosecuted 
successfully for said N. Banks Cregier, a number of pat¬ 
ent applications at said Patent Office; that he knows that 
said N. Banks Cregier is the brother of Charles K. Cregier, 
the inventor, and was advised of that relationship between 
the dates above mentioned, and that it was through the 
recommendation of said N. Banks Cregier that said Charles 
K. Cregier, his brother, employed deponent as his attor¬ 
ney to obtain a patent upon said talking motion picture 
machine at Washington; that he knows that said Charles 
K. Cregier on or about 1916 formed a corporation known 
as the Phonoidograph Company, for the purpose of rais¬ 
ing money necessary for legal fees and other expenses in¬ 
cident to the obtaining of a patent for said Charles K. 
Creiger from the Patent Office at Washington; that said 
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corporation, because no patent at the time of its 

271 formation had been obtained on said talking motion 
picture machine, could raise but a comparatively 

small amount of money, but that deponent believed that 
if N. Banks Cregier, who deponent knew had; no interest 
in said company and no interest in the invention of his 
brother mentioned above, would take over the manage¬ 
ment of said company that more funds could be obtained 
through said N. Banks Cregier’s management; that in the 
latter part of March, 1922, on an occasion when said N. 
Banks Cregier came to his office at Chicago to consult him 
upon other business, he requested the said N. Banks 
Cregier to take over the management of said company, 
whereupon said N. Banks Creiger inquired what there 
was to manage and asked deponent if any claims had been 
allowed by the Patent Office on his brother’s 1 talking mo¬ 
tion picture machine invention; that deponent replied in 
answer to said inquiry that no claims had been allowed 
but thought some might be allowed by the Patent Office 
upon the application then on file there upon further prose¬ 
cution, to which said N. Banks Cregier, to the best of de¬ 
ponent’s remembrance, replied that if no claims had been 
allowed after the long time of prosecution, in his judg¬ 
ment, there was not much hope of any claims being al¬ 
lowed and patent granted; that deponent tried to persuade 
said N. Banks Cregier to take over the management of 
said company, notwithstanding, stating that he believed 
that a patent might be obtained in the near future on his 
brother’s said invention, but that said N. Banks Cregier 
then and there refused to take over the management of 
said company; that in 1929, several years thereafter, said 
N. Banks Cregier came to the deponent’s office and then 
inquired if the Patent Office had ever granted any claims 
upon his brother’s talking motion picture machine inven¬ 
tion, and that deponent answered in the negative; 

272 that the said N. Banks Cregier then exhibited to de¬ 
ponent a photostatic copy of Application Serial No. 

409.819, and pointed out to deponent where the Patent 
Office had granted claims 17 and 20 in said application 

409.819. 

Further deponent sayeth not. j 

JOHN Gj ELLIOTT. 

* i 
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State of Illinois, 

County of Lake: 

Subscribed and sworn to before me this 6th day of Sep¬ 
tember, 1930. 

[seal.] VAN W. BURRIS, 

Notary Public. 


273 Exhibit No. 9.. 

In the United States Patent Office. 

In re Application of Charles K. Cregier. Serial No. 409,- 

819. Filed February 20, 1920. 

Affidavit. 

State of New York, 

County of Schenectady: 

Fairfax Bayard, a citizen of the State of New York, re¬ 
siding in the City of Schenectady, being duly sworn deposes 
and says that he is of mature age; that from May 1910 to 
December 1920 he w^as a member of the Board of Exam- 
iners-in-Chief in the United States Patent Office; that dur¬ 
ing this period, and as he is informed and has no reason 
to question, sometime in the spring of 1917, he witnessed 
the demonstration of a moving talking picture machine at 
a Theatre which was located in the vicinity of 9th and F 
Sts., N. W., Washington, D. C., but the exact location of 
which he does not now recall; that he attended the demon¬ 
stration at the invitation of Mr. John G. Elliott of Chicago, 
Illinois; that the demonstration was made in connection 
with an application for patent then on appeal to the Board; 
that he does not remember the name of the applicant but 
does remember that the apparatus demonstrated comprised 
a picture projecting apparatus and an ordinary phono¬ 
graph adjacent thereto, and a rotating shaft with a flexible 
coupling therein connecting the turntable mechanism of the 
phonograph with the actuating mechanism of the project¬ 
ing apparatus. 

274 Deponent further says that numerous other offi¬ 
cials and employees of the Patent Office were pres¬ 
ent at the demonstration. 
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Deponent further says that a group of people was ex¬ 
hibited on the screen and that the people appeared to be 
singing at the same time that a song sung by several people 
was being rendered by the phonograph; that to the best of 
his recollection the effect of the mechanism wa$ not incon¬ 
sistent with the impression that the singing was by the 
persons whose lips were seen in the picture to be moving, 
that is, it seemed as though the picture and sound record 
had been made at the same time though deponent was in¬ 
formed that they were made at different times. 

Deponent states further that he inspected the mechanism 
and that it was explained to him; that it consisted of a 
projection picture machine and a phonograph provided 
with a coupling shaft as herein above stated which, depo¬ 
nent was told, caused them to work in forced synchronism 
with each other. 

i 

Further deponent sayeth not. 

FAIRFAX BAYARD. 


Sworn to and subscribed before me this 1st day of Octo¬ 
ber, 1930. 


JOHN L. BREMER, 

Notary Public . 

FB :ALSE. 


275 Exhibit No. 10. j 

In the United States Patent Office. 

In re Application of Charles K. Cregier. Serial No. 409,- 

819. Filed February 20,1920. j 

Affidavit . 

i 

State of California, 

County of Los Angeles , ss: 

Samuel E. Fouts, being duly sworn, deposes and says 
that, from July 1,1916 to January 15,1926, he was a mem¬ 
ber of the Board of Examiners-in-Chief of the United 
States Patent Office; that not long after his appointment on 
the Board Mr. John G. Elliott, a patent attorney of Chi¬ 
cago, Ill. prosecuted an appeal in an application which re¬ 
lated to a combined and synchronized motion picture and 
talking machine; that deponent does not remember the ex- 
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act date of said appeal but believes that it must have been 
in the early part of 1917; that Mr. Elliott gave a demon¬ 
stration of the said combined motion picture and talking 
machine at the picture theatre located at the corner of 9th 
and E Sts. N. W. Washington, D. C., it being deponent’s 
recollection that the picture house was known as the Cran¬ 
dall Theatre; that deponent attended the said demonstra¬ 
tion and witnessed the effect of the operation of the said 
combined machines; that one of the picture films exhibited 
showed some singers, the words and music of their song 
being given out by the talking machine while the pictures 
showed the movements of the singers’ lips; that the two 
machines were so connected together as to obtain synchro¬ 
nization between the lip movements of the singers and the 
words of their song. 

Deponent further states that he was favorably im- 
276 pressed with the demonstration; that the talking 
machine, with its large horn as an amplifier, was dis¬ 
tinctly heard and that the synchronization was very good; 
that, in recent months, he has witnessed and heard many 
so-called sound-pictures and that in some of them the syn¬ 
chronization was little, if any, better than in the demonstra¬ 
tion given by Mr. Elliott. 

Deponent further says that he does not recollect the 
name of the inventor whose application was on appeal nor 
does he remember what action was taken by the Examiners- 
in-Chief, but he has a distinct recollection that the demon¬ 
stration was made at the instance of Mr. John G. Elliott, 
who was the attorney for the applicant; that deponent was 
much interested in the demonstration, since it was the first 
of its kind he had ever witnessed, and that he was favorably 
impressed by it. 

And further deponent sayeth not. 

SAMUEL E. FOUTS. 

Sworn to and subscribed before me this 6th day of Octo¬ 
ber, 1930. 

[Seal of Zelda M. Colby, Notary Public, Los An¬ 
geles, Cal.] 

ZELDA M. COLBY, 

Notary Public in and for the County of 

Los Angeles , State of California . 

My commission expires Jan. 30, 1933. 
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277 Exhibit No. 11. 

In the United States Patent Office. 

In re Application of Charles K. Cregier. Serial No. 409,- 

819. Filed February 20, 1920. ! 

i 

Affidavit, 

_ i 

City of Washington, 

7 

District of Columbia, ss: 

James A. Hoffman, being duly sworn deposes and says 
that he is of mature age; that from June, 1911, to Sep¬ 
tember 30, 1925, he was a member of the-Examining Corps 
of the United States Patent Office; that many years prior 
to the time he severed his connection with the United States 
Patent Office, or, as near as he can now recall about the year 
1917, he was invited to attend a demonstration of a sound 
motion picture in a theater located at the southeast corner 
of 9th and E Streets, N. W., in Washington, D. C.; that 
it is his recollection that th,e entire Examining Corps of 
the Patent Office was invited to attend in groups, each group 
attending at a different time in the same day; that deponent 
recalls that a reproducer was visible to one ! side of the 
screen during the demonstration; that a motioh picture was 
shown including a male quartet seated around a table; that 
said quartet broke into a song, the chorus of which began as 
near as deponent can recollect with the words 4 ‘ Th,e Green 
Grass is Growing all Around”; that, in synchronism with 
the movements of the lips of the members of the quartet, 
the reproducer reproduced the song audiblyjand clearly; 
that deponent is not aware of the means whereby the syn¬ 
chronism was affected; that the demonstration described 
was the first exhibition of a moving picture accompanied 
by synchronized sound witnessed by deponent; and 

278 that in his judgment the demonstration was suc¬ 
cessful. 

Further deponent sayeth not. 

JAMES A. HOFFMAN. 

Sworn to and subscribed before me this 23rd day of Sep¬ 
tember, 1930. 

[Seal of Charles C. Dobie, Notary Public, District of 

Columbia.] 

CHABLES C. DOBIE, 

t Noiary Public . 


i 
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279 Exhibit No. 12. 

Loew’s Incorporated. 

4 ‘Theatres Everywhere.” 

Executive Offices: Loew Building, Broadway at 45th Street, 

New York. 

Tel.: 7800 Bryant. 

Reply to Projection Dept. 

September 24, 1930. 

Lester B. Isaac of New York City, Director of Projection 
and Sound, Loew’s Incorporated, being duly sworn deposes 
and says—That during the month of March, 1917, I was 
Chief Operator of Moving Pictures at Loew’s Theatre, 
Washington, D. C., that on or about March 10,1917,1 oper¬ 
ated an apparatus for the presentation of talking moving 
pictures through a method of sync-ronization of the sound 
with the motion of the lips of the characters projected on 
the screen. This method of sync-ronization was as follows— 
at one end a shaft connected with the regular crank shaft of 
the motion picture projector, at the other end a record turn 
table, and this brought about sync-ronization. This ap¬ 
paratus brought about a very satisfactory illusion. The 
effect of a talking movie was very satisfactory. This was 
shown at Crandell-Joy Theatre at 9th Street and E Street 
N. W., Washington, D. C. There were a large number of 
people there from the Patent Office. I also appeared be¬ 
fore the Patent Office and gave some testimony. This ap¬ 
paratus was an invention of a Mr. Cregier, an engineer of 
Chicago. 

LESTER B. ISAAC. 

Sworn to before me this 24 day of Sept. 1930. 

[seal.] DAVID MANEZON, 

Notary Public, Kings Co., No. 54, Register No. 2069. 

Cert. Filed in N. Y. Co. No. 138. Reg. No. 2M117. 

Commission expires March 30, 1932. 

Address all communications to the undersigned company. 
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280 In the United States Patent Office.: 

! 

Before the Commissioner of Patents. 

In re Application of Charles K. Cregier. Serial No. 409,- 
819. Filed Sept. 13, 1920. Talking Moving Picture Ma¬ 
chines. 

i 

Supplement to Renewed Petition to Revive . 

Hon. Commissioner of Patents: 

Sir: 

This is a supplement to the renewed petition to revive 
the above identified application of Charles K. 1 Cregier No. 
409,819, filed of even date herewith. j 

After the renewed petition to revive had be6n prepared, 
certain additional affidavits were secured which would prop¬ 
erly have formed a part of the renewed petition itself, had 
th,ey been at hand when the same was prepared. However, 
they are of such a nature that perhaps they can be best con¬ 
sidered in a supplement to the petition, and therefore it has 
been decided to present them in this manner. 

These affidavits throw much light upon the physical and 
mental condition of Mr. Elliott, the attorney, during 1920 
or 1921 and succeeding years; and serve to fully explain 
why no action was taken upon the application when re¬ 
sponse was required. 

These affidavits will be marked as exhibits, the numbering 
thereof following in regular sequence after the exhibits at¬ 
tached to and forming a part of the petition itself. They 
are: 

1. The affidavit of Dr. E. J. Berkheiser, Elliott’s physi¬ 
cian (Exhibit No. 21); 

281 2. The affidavit of John G. Elliott, the attorney 
(Exhibit No. 22); 

3. Another affidavit by Mr. Elliott, setting forth in his 

own language his physical condition in 1921 and succeeding 
years (Exhibit No. 23); j 

4. An affidavit of Charles K. Cregier, the inventor, rela¬ 
tive to the use of his machine in 1917, and subsequent years 
(Exhibit No. 24); 


i 
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5. Another affidavit of Charles K. Cregier, showing his 
lack of knowledge of Elliott’s condition during the years in 
question (Exhibit No. 25). 

Remarks. 

Of these several affidavits, that of the physician, Dr. E. J. 
Berkheiser, is of primary importance. Dr. Berkheiser is a 
physician of wide learning and extensive experience. He 
has been Mr. Elliott’s physician since October 11, 1921. 
The affiant sets forth in detail his early examinations of 
Elliott; and his diagnosis of his condition; and states the 
effects of the disease upon his constitution. While the 
terms used convey to the lay mind the seriousness of his 
affliction, the full import of the meaning and explanation 
is more forcefully apparent to those trained in medical 
science. His afflication was of a most serious nature. 

Dr. Berkheiser explains how the disease affected the 
bones of his anatomy, and how it lead to the physical dis¬ 
tress with which the patient was afflicted. He explains the 
effect of the disease upon both, the nervous system and 
the mental faculties of the sufferer. A reading of the affi¬ 
davit at once discloses the seriousness of the disability 
under which the patient was suffering; and how it incapaci¬ 
tated him for work of any kind. 

282 Mr. Elliott, in the first of the two affidavits filed 
herewith (Exhibit No. 22), amplifies and explains 
the affidavit filed in connection with the original petition 
to revive. The affiant states that the former affidavit was 
made while he was in Florida, and without reference to 
his records or diaries which had been regularly kept for 
many years. He explains how, after refreshing his mind 
from this written data, and considering the facts and cir¬ 
cumstances of the case, he remembers that it was his im¬ 
pression throughout the prosecution of application No. 
409,819 that no claims had been allowed therein, and that 
this continued to be his impression until N. Banks Cregier 
showed him the photostatic copy of the application, which 
disclosed claims 17 and 20 standing allowed therein. The 
affiant states that he recalls telling Charles K. Cregier in 
the spring of 1923 that the Patent Office had rejected all 
of the claims of this application, and that he advised him 
that the application had become abandoned. And the affi- 
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ant further states that he did not advise or encourage the 
assistance of additional counsel, as Charles K. Cregier sug¬ 
gested, because he was of the opinion that no one else could 
do better than he could do, and that it would therefore be 
useles expense to hire additional help. 

The other affidavit of Mr. Elliott (Exhibit; No. 23), is 
merely a statement of his own regarding the physical suf¬ 
fering which he experienced during the years 1921, and 
following. The affiant says, that beginning in 1922, and 
for a number of years thereafter, he had been extremely 
nervous, easily excited, and practically incapacitated; and 
that after October 1921 the affiant had neither the mental 
nor physical strength to carry on his legal profession, al¬ 
though he did occasionally go to his office in succeeding 
years. 

283 While this affidavit cannot of course be given the 
weight which must be given to that of his physician, 
it nevertheless shows clearly Mr. Elliott’s failing condition, 
and his incapacity physically for carrying <bn his usual 
business. Mr. Elliott may not himself be a complete judge 
of the effect of his illness upon his nervous system and 
mental faculties, but certainly his physician was in posi¬ 
tion to set forth his real condition during this period. 

The affidavit of Charles K. Cregier (Exhibit No. 24) is 
important as showing the practical manner in which his 
invention was used in the years succeeding tbe demonstra¬ 
tion given before the Commissioner of Patents, the Ex- 
aminers-in-Chief, and other officials of the Patent Office on 
March 10,1917. It shows, not only that he did not abandon 
the invention, but that he disclosed and explained it to 
many others during the succeeding years. ^The affidavit 
also shows that the machine has been preserved and is 
available for display and demonstration at the present 
time. The affidavit negatives any idea that the invention 
may have been abandoned after its was disclosed to the 
officials of the Patent Office. It was never abandoned. It 
was preserved and used many times thereafter. 

The second affidavit of Charles K. Cregier (Exhibit No. 
25) is simply to the effect that he had no idea, until he 
read the affidavit of Dr. E. J. Berkheiser (Exhibit No. 21), 
of the defective mental and physical condition of his at¬ 
torney in 1921, and succeeding years. This affidavit has 
been supplied to show that the inventor, not knowing the 
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condition of his attorney, was not in position to take any 
steps to secure other legal assistance. 

284 We submit that this showing greatly strengthens 
the case made out by the affidavits accompanying 

and forming a part of the renewed petition itself. The 
affidavit of Berkheiser shows the depleted and physical 
and mental condition of Mr. Elliott; the attorney’s own 
affidavits explain his own understanding of his condition; 
and the affidavits of Cregier, particularly (Exhibit No. 25) 
show that it was impossible for him to have taken any pre¬ 
caution against the catastrophe/ which befell his inventive 
efforts. 

These affidavits merely still further strengthen the show¬ 
ing already made, to the effect that the failure to respond 
to the last official action was unavoidable in a very clear 
sense, and as the term “unavoidable” is understood and 
interpreted in this relation. 

Respectfully submitted, 

HENRY E. STAUFFER, 

' Attorney for Cregier. 

October 25, 1930. 

285 Exhibit No. 22. 

In the United States Patent Office. 

Before the Commissioner of Patents. 

In re Application of Charles K. Cregier. Serial No. 409,- 
819. Filed Sept.. 13, 1920. Talking Moving Picture 
Machines. 

County of Cook, 

State of Illinois, ss: 

Personally appeared before me, the undersigned author¬ 
ity, John G. Elliott, who being first duly sworn, deposes 
and says: that he is a registered Patent Attorney duly 
qualified to practice before the United States Patent Office 
at Washington, D. C., and has been so qualified to prac¬ 
tice before said Patent Office from 1879 continuously to 
date; that he is the same John G. Elliott who had exclusive 
control and management of the prosecution of the Charles 
K. Cregier Talking Motion Picture Machine applications 
Serial No. 358063 and 409819 from May 29, 1908 to 1923, 
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which two applications are now on file at the Patent Office 
at Washington; that deponent succeeded the firm of Dyren- 
forth, Lee, Chitton and Wiles of Chicago, Illinois, as at¬ 
torney for said Charles K. Cregier in the prosecution of 
said two applications; that affiant successfully prosecuted 
for Charles K. Cregier and obtained a patent on Electro¬ 
mechanical Sound Reproducers and Amplifiers, and also 
prosecuted successfully and obtained patents for N. Banks 
Cregier, a brother of Charles K. Cregier, numerous pat¬ 
ents in the optical, musical and fire alarm art; that since 
making his affidavit for use in the above entitled cause on 
or about the 26th day of February, 1930, in Dade County, 
Florida, deponent has been carefully reflecting upon the 
facts in connection with the lack of prosecution of said 
application Serial No. 409819, verifying dates from his 
diary, which affiant has kept whenever he was able for the 
last 35 years, refreshing his recollection from his Chicago 
Office records and papers which relate to the prosecution 
of Application No. 409819 and Application No. j 358063, and 
carefully inspecting the photostatic copies of the 
286 Patent Office files bearing Serial No-. 409819 and 
358063; that the affidavit first made by the affiant 
for use in the above entitled cause on or about February 
26,1930, was made by affiant at Miami, Florida when affiant 
was a transient visitor in that city on a motor trip and 
that affiant had no time for reflection nor access to his 
papers, diaries or records relating to said two applications 
358063 and 409819, nor the photostatic copies of the offi¬ 
cial files in said two applications, and was without means 
therefore to refresh his recollection or to verify his mem¬ 
ory with any data relating to the prosecution of the said 
two applications; that after mature reflection, aided now 
by his records in the Chicago office and by his diaries re¬ 
garding past events, and from a careful inspection of the 
photostatic copies of the files of said two applications, 
deponent says that while he does not recall having any 
further communication with Charles K. Cregier after ap¬ 
plication Serial No. 409819 was prepared and filed in the 
Patent Office at Washington, D. C. in which reference was 
made specifically to any particular claims in said appli¬ 
cation Serial No. 409819, but affiant does recall that he 
was under the impression throughout the prosecution of 
application Serial No. 409819 until the contrary was 
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pointed out to him by N. Banks Cregier in 1929 from the 
photostatic copy of official file Serial No. 409819, that the 
Patent Office at Washington had rejected all claims con¬ 
tained in said application last mentioned, and that affiant 
does recall that on his return to Chicago in the Spring 
of the year 1923, after a winter’s absence, that he told 
Charles K. Cregier, upon the latter’s inquiry made at that 
time, that the Patent Office at Washington had rejected all 
claims on his application Serial No. 409819, and that 
287 the case had gone to abandonment for lack of prose¬ 
cution; and affiant further states that at that time 
he did not advise or encourage the hiring of additional 
counsel as suggested by Charles K. Cregier to aid in the 
further prosecution of application Serial No. 409819 be¬ 
cause the affiant was of the opinion and so stated to Charles 
K. Cregier, that no other attorney would be able to secure 
any better results than affiant, and that further prosecution 
in the Patent Office at Washington would be useless ex¬ 
pense which affiant knew at that time that Charles K. 
Cregier could ill afford. 

JNO. G. ELLIOTT. 

Subscribed and sworn to before me, this 18 day of Oc¬ 
tober, 1930. 

[seal.] HENRIETTA SINGER, 

Notary Public. 

My commission expires Mar. 14, 1932. 

I do hereby certify that there appeared before me, an 
officer dulv authorized to administer oaths and take ac- 
knowledgments, under the laws of the State of Illinois, 
John G. Elliott, who, having been first duly sworn, under 
oath said, that the foregoing averments contained in this 
affidavit from page one to three inclusive, were true. 

[seal.] HENRIETTA SINGER, 

Notary Public . 
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288 Exhibit No. 23. 

In the United States Patent Office. 

Before the Commissioner of Patents. 

i 

In re Application of Charles K. Cregier. ; Serial No. 

409,819. Filed Sept. 13, 1920. Talking Moving Picture 

Machine. 

Personally appeared before me the undersigned author¬ 
ity, John G. Elliott, Esq. who being first duly sworn de¬ 
poses and says: that he is the same John G. Elliott who had 
exclusive management and control of the prosecution of 
applications Serial No. 358063 and No. 409819 in the United 
States Patent Office at Washington, D. C. for Charles K. 
Cregier from the year 1908 until the year 1923 inclusive, 
which patent applications are for the talking, motion pic¬ 
ture machine invention of Charles K. Cregieri; that depo¬ 
nent has kept, whenever able, a continuous diary of events 
important to himself for approximately the last 35 years 
and the dates herein mentioned and the statements herein 
made are calculated and based upon the assertions and 
memoranda contained in deponent’s diary for years here¬ 
after mentioned; that approximately 15 years ago depo¬ 
nent, due to a fit of violent coughing, sustained h rupture on 
one side but failed to consult a physician not knowing the 
danger of his ailment until the rupture spread to the other 
side and as a result thereof deponent is compelled now and 
has been compelled since approximately the year 1916, to 
wear a brace or truss in order that he may be able to 

289 control his normal functions of elimination. 

Affiant further says that in September, 1921, due 
to the strain of a deep coughing spell resulting from a 
severe bronchial cold, his chest became so sore and pain¬ 
ful that he was afraid that he had an attack of pleurisy, the 
pain having lasted for about a week, whereupon he went to 
his family physician, Dr. Ralph Brown, for an examina¬ 
tion and was informed by him that the pain tvas no doubt 
due to some muscular injury or neuralgia, and that there 
was no evidence whatever of pleurisy. Dr. Brown sug¬ 
gested that affiant have X-rays made, but on going to Dr. 
Potter, an X-ray expert, in the same building, he, Dr. 
Potter refused to make X-rays saying they would show 
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nothing and would be a waste of money; that the above at¬ 
tack above recited, kept the affiant in his bed for about a 
week before he could go to Dr. Potter. Affiant savs that 
thereafter, on or about October, 1921, when about to leave 
his office, he had another coughing spell which produced so 
much pain that he had to sit down about an hour before he 
was able to walk out to the elevator and go down from his 
office to the street, where he was compelled to take a taxi¬ 
cab home, suffering much pain in the meantime, and the 
pain was so great that he could not lie down but had to sit 
up in a rocking chair for about two weeks, nor was he able, 
in the meantime, to put on his clothes. This kept him at 
home for about two weeks and the day that he was able to 
dress, with the assistance of his wife, he called on Dr. John 
Ridlon, stating that he had some trouble with his 
290 ribs and would like to have him make an examina¬ 
tion that day, but was informed by the Doctor that 
he would not be in his office but that he would see him the 
next morning, sometime after ten o’clock, and suggested 
that affiant have X-rays made of his chest by Dr. Potter 
and have them at his office the next morning when affiant 
called. Dr. Ridlon, together with his then assistant, Dr. 
E. J. Berkheiser, after examining the two X-rays above 
referred to, informed affiant that they showed that one rib 
had been broken at the time of the first attack above re¬ 
ferred to and since then two other ribs had been broken, 
and that the three ribs were detached from the sternum 
and dropped down and became adhered to the lining of the 
surrounding tissues of the stomach, causing affiant con¬ 
tinued pain and suffering; whereupon the two doctors to¬ 
gether proceeded to apply three inch wide adhesive tape 
from the lower part of the body of affiant, extending across 
his breast, under his right arm and over his left shoulder 
blade, stating that that was the only thing that could pos¬ 
sibly be done and advising affiant to be careful about mak¬ 
ing any sudden movements. These bandages were renewed 
about once a week owing to their stretching in the mean¬ 
time, and as a result, in about a month, all pain and sore¬ 
ness had left affiant, when one morning in arising from his 
breakfast, he was taken with a coughing spasm which so 
wrenched him that he was in such pain, that his wife had to 
catch him and lead him to the chair he had been sleeping 
in since the bandages were first applied, and in which he 
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had to sit night and day for nearly three weeks, being un¬ 
able to lie down or walk, and then only a few steps. After 
the third break and as soon as affiant was able to 

291 stand, the bandages were renewed and thereafter, 
because of his being unable to lie down, he continued 

o 7 i 

to sleep in his chair until March 11,1922. 

Affiant further says that in the meantime and from the 
date of the second break, he was compelled to take a cab 
to and from his office because of his affliction and was un¬ 
able to climb the stairs to the Illinois Station near his resi¬ 
dence nor to walk any considerable distance in the absence 
of severe pain; the deponent’s health not becoming any 
better and the third break causing deponent! more pain 
than the others, deponent decided to go to California in 
search of health and left Chicago for Los Angeles on March 
21, 1922, deponent being at that time 72 years of age; that 
when he was in Los Angeles, California, a friend who lived 
considerable distance from the city of Los Angeles near 
the Topango Canyon, California, invited the deponent to 
visit his home; that deponent demurred about going because 
of his ailment but his friend put a car at his disposal with 
a careful driver and thereby persuaded deponent to make 
the trip of a number of miles to his friend’s! home; that 
deponent entered the car in the front seat but the driver 
requested permission to take with him a lady friend on 
the journey as a result of which deponent entered the back 
seat of the car so that the lady friend could ride in the 
front seat of the automobile; that deponent instructed the 
driver to drive carefully but that when they had almost 
arrived in sight of his friend’s house, the driver apparently 
relinquished his vigilence for a short time and struck a 
deep gulley or hole in the road which caused the de- 

292 ponent’s head to strike with violence against the top 
of the automobile and to throw him back with con¬ 
siderable force against the rear seat of the automobile 
thereby breaking again another of the deponent’s ribs for 
the fourth time; that as a result of this fracture, deponent 
was confined in the home of his friend for five days, had 
to be bandaged and taped again in order to get relief from 
his suffering and thereafter from April 11th to the follow¬ 
ing October, deponent had to sleep constantly in a chair and 
was unable to lay down or straighten out his back and was 

14—5796a 
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in excruciating pain and mental anguish during the ma¬ 
jority of this period; that this last break never healed and 
has adhered to the outside lining of deponent’s stomach 
with the result that deponent has now considerable diffi¬ 
culty of movement and has to wear constantly a broad band¬ 
age around his body or he will suffer pain; that this last 
break mentioned, combined with the fact that this fracture 
made deponent’s rupture worse, rendered it impossible for 
the deponent to carry on his regular profession and com¬ 


pelled him constantly to wear a heavy bandage around his 
body; that this last break affected several nerves and caused 
them to bunch under his right breast causing him constant 
soreness and irritation; that after October, 1922, for a num¬ 
ber of years, in fact until recently, deponent had been ex¬ 
tremely nervous, easily excited, incapacitated for details 
and has ceased practicall- all professional vrork; that due 
to physical ailing and and bodily disability, the de- 
293 ponent had neither the mental or physical strength, 
after October, 1921, to carry on his regular legal pro¬ 
fessional duties and though deponent did occasionally go 
to his office during the latter part of 1921 and endeavor with 
a great deal of difficulty to carry on some of his most press¬ 
ing matters, he finally found himself unable to even do that 
and was forced to finally give up his regular law practice 
in the Monadnock Building, sold his library and furniture 
to the firm of Charles "W. Hills & Sons, in the Monadnock 
Building, Chicago, Illinois, in the early part of 1925, and 
secured from them a desk in their office where he could get 
his mail; that after October 1922, deponent went to his 
office only infrequently and then usually by appointment 
because his condition was such that he was unable to practice 
his profession, listen to clients, engage in research and 
the routine work of a law office. Any attempt on his part to 
do so caused him considerable pain, severe mental fatigue 
and general disability; that since his serious illness follow¬ 
ing his fourth break above mentioned, deponent had gone 
to Florida in search of health and since that time has gone 
to Florida each winter in an endeavor to avoid the rigorous 
winter weather of Chicago, Illinois, which causes him severe 
pain and suffering; that most of his pressing cases which 
deponent had when he returned from California after suf¬ 
fering the said fourth break mentioned above deponent was 
compelled to turn over to other counsel, all his work and 
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as soon as possible deponent got rid of his pressing 
294 cases in this manner and refused to take others of any 
importance. 

Further deponent sayeth not. 

JNO. G. ELLIOTT. 


i 

Subscribed and sworn to before me this 18 day of Oc¬ 
tober, 1930. 

[seal.] ! 


HENRIETTA SINGER, 

Notary Public. 


My commission expires Mar. 14,1932. 


I do hereby certify that there appeared before me, an 
Officer duly authorized to administer oaths and take ac¬ 
knowledgments, under the laws of the State of Illinois, John 
G. Elliott, who, having been first duly sworn, under oath 
said, that the foregoing averments contained in this affidavit 
from page one to seven inclusive, were true, and, further, 
that said Elliott made so many changes in the foregoing 
affidavit as require all but the last page of the one previously 
written for him to sign, to be re-written. 

[seal.] 

HENRIETTA SINGER, 

Notary Public. 

295 [Stamp:] Application Div., U. S. Patent Office, 
Dec. 4, ’30. 

7 m i 

[Stamp:] Docket Division, U. S. Patent Office, Dec. 5, 
1930. ! 


#17. 


United States Patent Office. 


In re Application of Charles K. Cregier. Piled Sept. 13, 

1920. Talking Moving Picture Machines. Serial Num¬ 
ber 409,819. i 

Amendment . j 

i 

! 

Hon. Commissioner of Patents. 

i 

Sir: j 

This is in response to the Office action of February 11, 
1922, and the Examiner’s statement of on or about June 
24, 1930. ! 
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On or about June 2, 1930, an amendment was filed herein 
proposing to cancel all claims of the application except 
claims 17 and 20. This amendment was offered with a peti¬ 
tion to revive, and was made with a view to putting the 
case in condition for allowance, had the petition to revive 
been granted. 

The amendment was not entered, and later the petition 
to revive was denied. 

The amendment referred to, that filed on or about June 2, 
1930, is hereby withdrawn, and the following substituted 
therefor: 

Amendment. 

Please cancel the following claims : 

Cancel claims 1 to 4 inclusive; 

Cancel claims 6, 7 and 8; 

Cancel claims 10, 11 and 12; 

Cancel claim 21. 

296 Add the following claims: 

22. The combination with a moving picture projecting 
machine and a distant screen, of a sound record located in 
the vicinity of the projecting machine and operatively con¬ 
nected therewith, means for causing the sounds which are 
recorded on the sound record to be propagated in the 
vicinity of the screen in synchronism with the pictures, and 
means for varying the sound produced. 

23. The combination of a moving picture record, a mov¬ 
ing sound record, means for maintaining synchronism 
between said records, a sound transmitter, sound reproduc¬ 
ing means located at a distance from said transmitter and 
in the vicinity of the surface upon which the moving pic¬ 
tures are projected, means operatively connecting the re¬ 
producer with the transmitter, and means for varying the 
sound at the will of the operator. 

24. The combination of a moving picture machine, a mov¬ 
ing sound record machine, a sound transmitter machine, 
means for maintaining synchronism between the moving 
pictures and recorded sounds, sound reproducing means 
located at a distance from both machines and in the vicinity 
of the surface upon which said pictures are projected, 
means electrically connecting said transmitter and repro¬ 
ducer, and means for varying the electrical connections to 
vary the volume of sound produced. 
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297 25. The combination of a moving picture record, 
a moving sound record, means for maintaining syn¬ 
chronism between said records, a sound transmitter, a 
plurality of sound reproducers located at a distance from 
said transmitter and in the vicinity of the surface upon 
which the moving pictures are projected, means electrically 
connecting said reproducers with the transmitter, and 
means for varying the sound given off by the reproducers. 

26. The combination of a moving picture record, a mov¬ 
ing sound record, means for maintaining synchronism be¬ 
tween said records, a sound transmitter, sound reproducers 
located at a distance from said transmitter in the vicinity 
of the surface upon which the moving pictures are pro¬ 
jected, means electrically connecting the reproducers with 
said transmitter, and means for energizing any number of 
said receivers to the exclusion of another or others. 

27. The combination of a moving picture record, a mov¬ 
ing sound record, a positive gear mechanism connecting 
and maintaining synchronism between said records, a 
sound transmitter, a sound reproducer located at a dis¬ 
tance from said transmitter and in the vicinity of the sur¬ 
face upon which moving pictures are projected, means 
electrically connecting the reproducer with the transmitter, 
and means for varying the electrical connections to vary 

the sound produced. 

298 28. The combination with a moving: picture pro¬ 
jecting record, and a receiving surface for the pic¬ 
tures thereof, of a movable sound record located near said 
picture record, and adapted for movement in synchronism 
therewith, means for moving said records in! synchronism, 
an electric transmitter operable by said sound record to 
vary an electric current in substantial harmony with the 
sounds recorded on said sound record, a plurality of elec¬ 
tric sound reproducers located near said picture receiving 
surface, an electric circuit connecting said transmitter and 
said reproducers, and means to vary the sound produced. 

Remarks. j 

The withdrawal of the amendment presented on or about 
June 2, 1930, and the substitution of this amendment there¬ 
for, leaves in the application claims 5 and! 9, which are 
directed to a special feature; and claims 13,; 14, 15, 16, 17, 
18, 19 and 20; and new claims 22 to 28 inclusive. 


i 


i 
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Of the claims now in the case, those numbered 5 and 9 
are original in this application; claims 13 to 20, inclusive 
have all been carried into this application, either in the 
exact form here stated or in equivalent language, from 
applicant’s earlier application No. 358,063; while claims 22 
to 28 have been added by this amendment. 

Claims 5 and 9. 

Claims 5 and 9 were first made in this application. They 
are directed to a special connection—a shock absorbing 
connection—between the projecting machine and the phono¬ 
graph. No satisfactory anticipation has been discovered. 
It is requested that the rejection be withdrawn, and the 
claims allowed. 

299 Claims 17 and 20. 

Claims 17 and 20 have stood allowed herein from the 
time of the Examiner’s first action of November 17, 1920, 
and are practically identical with two claims 15 and 18 
which long stood allowed in the earlier application No. 
358,063. 


Claims 13, 14, 15, 16, 18 and 19. 

These claims were all allowed at one time or another by 

the Examiners-in-Chief in the prior application No. 358,- 

063. They were subsequently rejected, but we submit that 

the rejection is unsound, and that these claims should be 

allowed as thev now stand. 

%< 

Claim 22, added above, is identical with claim 13, ex¬ 
cept that it has an additional element for varying the 
sound produced. 

Claim 23 is identical with claim 14, allowed bv the Board 
in the earlier case, except that the term “reproducer” is 
changed to read sound reproducing means; and that means 
for varying the sound at the will of the operator has been 
added to the claim. 

Claim 24 is the same as claim 15, but modified in sub¬ 
stantially the same respects that claim 23 is modified over 
former claim 14. 

Claim 25 is the same as claim 16, with means for varying 
the sound produced added thereto. 
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Claim 26 is the same as claim 17, which has long stood 
allowed, except that the last element has been modified. 
Claim 27 is former claim 18 modified by the addition of 
another element thereto. 

300 Claims 28 is the same as claim 19, except that it 
has added thereto means for varying the sound pro¬ 
duced. 

In submitting claims 22 to 28, inclusive, the ideas of the 
Board of Appeals in the earlier Cregier application have 
been followed, except that the claims have been more limited 
by including means expressed in one way or another for 
varying the sound produced by the loud speakers. This 
variation is effected by throwing in or out the switches 
at the will of the operator. 

Respectfully submitted, . ! 

HENRY E. STAUFFER, 

Attorney for Cregier. 

December 4, 1930. ! 

i 

i 

301 [Stamp:] U. S. Patent Office, Commissioner’s Office, 

Dec. 13,1930, Copy Mailed. | 

# 18 . { 

i 

Hearing Dec. 10, 1930. j 

kse. 

In the United States Patent Office; 

i 

! 

Ex Parte Charles K. Cregier. 

Renewed Petition to Revive. 

Recorded Vol. 157, P. 282. 

Application for Patent. Filed Sept. 13, 1920J Serial No. 
409,819. Talking Moving Picture Mechanism. 

Mr. Henry E. Stauffer for applicant. j 

i 

j 

The applicant has presented a renewed petition to revive 
this application. This renewed petition is supported by 
certain affidavits additional to those presented in support 
of the previous petition to revive. 

This previous petition recites the history of the case, so 
far as pertinent to the question of revival, and sets forth 
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somewhat at length why the delay in prosecution was 
deemed unavoidable. Before the decision was rendered 
denying the previous petition an oral hearing was granted, 
notwithstanding it is not the practice to grant oral hearings 
in connection with petitions of this character. In connec¬ 
tion with the renewed petition to revive, petitioner sought 
and finally obtained a second oral hearing. These two oral 
hearings were granted, contrary to the settled procedure in 
such cases, largely by reason of the applicant’s in- 

302 sistence upon the importance of the matters to be 
considered and the rather involved nature of the 

showing in support of the petitioner’s contention that the 
delay in prosecution was unavoidable. 

After these two extended oral hearings and a careful re¬ 
view of the record as presented in support of the petition, 
it is held the showing falls far short of establishing that 
the delay was unavoidable. 

The renewed petition is denied. 

WM. A. KINNAN, 

First Assistant Commissioner. 

December 13, 1930. 

303 [Stamp:] Docket Division, TJ. S. Patent Office, Dec. 

23, 1930. 

#19. 

In the United States Patent Office. 

Before the Commissioner of Patents. 

In re Application of Charles K. Cregier. Serial No. 
409,S19. Filed Sep. 13, 1920. Talking Moving Picture 
Machines. 

Petition for Reconsideration of the Renewed Petition to 

Revive. 

Hon. Commissioner of Patents. 

Sir: 

Now comes your petitioner, Charles K. Cregier, and re¬ 
spectfully requests that the decision of December 13, 1930, 
denying his renewed petition to revive the above entitled 
application, be amplified so as to make it apparent wherein 
the showing in support of the renewed petition is insuffi- 
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cient to establish unavoidable delay in the prosecution of 
the application. 

Renewed Petition: The renewed petition was prepared 
with great care, so as to meet all of the objections and de¬ 
fects to which attention was directed by the' decision of 
July 14, 1930, denying the original petition. And the re¬ 
newed petition particularly referred to the various hold¬ 
ings made in the earlier decision, and explained how the 
showing in support of the renewed petition met these ob¬ 
jections or deficiencies. The decision of December 13,1930, 
does not discuss the renewed petition; nor the showing in 
support thereof; neither does it in any way state 

304 wherein the additional showing fails to meet the ob¬ 
jections and criticisms of the original petition. 

The Decision: The decision of December 13, 1930, after 
noting the renewed petition, and referring to: the decision 
on the original petition, simply states that oral hearings 
were granted both in support of the original: petition and 
the renewed petition, noted the fact that hearings are not 
ordinarily allowed in such cases, and then concludes with 
this simple statement: 

; 

4 ‘ After these two extended oral hearings and a careful 
review of the record as presented in support of the peti¬ 
tion, it is held that showing falls far short of establishing 
that the delay was unavoidable. ’ ’ 

I 

Your petitioner understands that oral hearings are not 
usually granted upon petitions, and particularly petitions 
of this character. Your petitioner appreciates that the 
granting of these hearings was a courtesy, a courtesy 
which we may state was deeply appreciated; But this of 
course has no bearing on the merits of the petition, or the 
question of the sufficiency or insufficiency of the showing. 
And it does not explain the holding that the showing now 
presented is not sufficient. 

Previous Decision: As stated above, the renewed peti¬ 
tion was prepared with a view to meeting each and all of 
the adverse holdings made in the decision denying the origi¬ 
nal petition. And with that object in view, each of these 
several holdings was quoted in the renewed petition, 

305 and the evidence supplied to meet the criticisms or 
objections was particularly pointed out. This mat¬ 
ter is found on pages 13 to 33 of the renewed petition. It 
was discussed under nine separate heads, all of which were 


i 
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quoted from the decision of July 14, 1930. The matter was 
treated in this way, so that when the renewed petition was 
considered, the Commissioner would have at hand, ar¬ 
ranged in an orderly and systematic manner, all of his 
holdings upon the original petition, and a full explanation 
and discussion of the evidence submitted to overcome, or 
meet, or avoid these holdings. 

It may be well to again refer briefly to each of these sev¬ 
eral matters. 

First. The first criticism of the showing in support of the 
original petition was that it had not been shown that 
Cregier asked his attorney, when the latter informed him 
that his application was abandoned, whether any claims 
were allowed therein; and, further, it was not shown that 
if inquiry had been made, the correct status of the applica¬ 
tion could not have been ascertained. 

To meet this criticism the affidavits of several parties 
were supplied as a part of the renewed petition, and these 
were discussed and analyzed on pages 13, 14 and 15 of the 
renewed petition. We submit that the showing 

306 accompanying the renewed petition fully met the 
criticism made regarding the original petition upon 

this point. The decision on the renewed petition makes no 
reference to this matter, and therefore there is nothing to 
show that the affidavits presented in support of the renewed 
petition were not sufficient to meet the criticism of the 
earlier petition in this respect. 

Second. The second criticism of the first petition was 
that it did not appear that the brother of the inventor had 
interviewed the attorney until more than six years after 
the application had become abandoned. 

To meet this comment we filed affidavits 'which show that 
not only did the brother interview the attorney six years 
after the application became abandoned, but he interviewed 
him at about the time the application became abandoned, 
and was at that time advised that the application contained 
no allowed claims. The affidavits upon this point are clear, 
certain, and unquestioned. It is submitted that the objec¬ 
tion to the showing in support of the first petition is fully 
answered. However, no reference is made to the matter 
in the decision on the renewed petition, and therefore 

307 your petitioner is uninformed as to whether this 
supplemental showing is or is not regarded as suffi- 
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cient to overcome the objection to the original petition. 
The analysis of the additional evidence submitted upon this 
point appears on pages 16, 17, 18 and 19, but no reference 
is made thereto in the decision of the Commissioner. 

Third. The third statement in the first decision to which 
reference was made in the renewed petition was that there 
must have been some knowledge by the inventor of allowed 
matter because the attorney states that he told the in¬ 
ventor, and both were interested in the promoting company. 

The showing accompanying the renewed petition is that 
the attorney made that statement while in Florida without 
any records, and simply was a statement of his recollec¬ 
tion of what took place some years ago. In j an affidavit 
accompanying the renewed petition the attorney explains 
that this statement was made from recollection. He is not 
now sure that the earlier statement was correct; and it is 
particularly denied by your petitioner and those associated 
with him. 

308 The discussion of this part of the case appears on 
pages 20 to 23 inclusive of the renewed petition. It 

clearly meets the criticism of the former showing. How¬ 
ever, the decision on the renewed petition makes no refer¬ 
ence to this phase of the case, and therefore your petitioner 
is not advised of the views of the Commissioner with re¬ 
spect thereto. 

Fourth. The fourth matter referred to in the renewed 

i 

petition is the deduction made from the original showing 
that the petitioner should have known, or could have ascer¬ 
tained by inquiry, the status of the claims of the appli¬ 
cation. | 

In the renewed petition it was shown that Cregier’s in¬ 
formation was that no claims had been allowed. Others 
interested with him were likewise so advised J The matter 
is discussed on pages 24 and 25 of the renewed petition. 
The criticism seems to have been fully met, Jbut inasmuch 
as no reference is made thereto in the decision on the re¬ 
newed petition, your petitioner is without knowledge as to 
the views of the Commissioner with respect thereto. 

309 Fifth. The fifth holding, or statement, in criticism 
of the showing of the first petition was that the al¬ 
lowance of claims in the application was probably for¬ 
gotten because they were unimportant. 

In the renewed petition it was pointed out {that this was 
a mere inference, not founded upon either the record of 
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the application, or the showing in support of the original 
petition. It was merely a statement of the thought of the 
Commissioner, and not a deduction from the evidence 
presented. 

It was, explained on pages 25 and 26 of the renewed 
petition that there was no foundation for any such deduc¬ 
tion. Inasmuch as the decision on the renewed petition 
makes no reference to this matter, your petitioner does not 
know whether his explanation does or does not avoid the 
criticism. 

Sixth. The sixth statement to which reference has been 
made is that apparently the petitioner was not greatly in¬ 
terested because when he learned that the application was 
abandoned, he could have investigated and ascertained 
the situation. 

310 In support of the renewed petition it was pointed 
out that not only the applicant himself, but his 

brother as well were definitelv advised that no claims were 

m/ 

allowed. The attorney himself now says that that was his 
recollection, and he always believed that to be the case 
until shown a copy of this application in 1929. The at¬ 
torney was responsible, the applicant relied upon him, and 
had a right to rely upon him. Under these circumstances 
the applicant did all that any reasonable man would do 
under the circumstances. Inasmuch as the decision on 
the renewed petition makes no reference to this matter, 
your petitioner has no way of knowing whether he has or 
has not met this criticism to the satisfaction of the Com¬ 
missioner. 

Seventh. The seventh criticism was that the petitioner 
failed to act with sufficient promptness after the error was 
discovered. 

This criticism is fully met by the showing made in sup¬ 
port of the renewed petition. The matter is discussed and 
considered on pages 28 to 30 of the renewed petition. It is 
there shown that six months of this delay was due 

311 to the trouble in getting copy from the Patent Office, 
and the remainder was consumed in getting legal 

assistance, and by the attorneys who prepared the original 
petition. There seems to be no question but that the criti¬ 
cism is fully met, but the failure of the decision on the re¬ 
newed petition to make any reference thereto leaves your 
petitioner uncertain as to the views of the Commissioner 
with respect thereto. 
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Eighth. The eighth holding was that because the appli¬ 
cant knew in 1924 that his application was abandoned, he 
could then have taken steps to have revived the application. 

The showing in support of the renewed petition makes it 
clear that the attorney not only advised the applicant that 
the case was abandoned, but discouraged the selection of 
other counsel to take charge of the matter. The attorney 
being a man of responsibility, and good standing in the pro¬ 
fession, the applicant was entitled to rely upon this advice; 
and particularly so, since he was specifically advised that it 
would be useless to secure further legal assistance. The 
decision on the renewed petition makes no reference to the 
explanation upon this point, and your petitioner is without 
information as to his attitude regarding this addi- 

312 tional showing. Without any expression upon the 
point, your petitioner does not know whether this ex¬ 
planation is or is not regarded as sufficient. 

Ninth. The ninth holding of the decision on the first peti¬ 
tion was that to revive the present application of Cregier 
would be to permit applicant to obtain claims tvhich would 
probably dominate others without any help from him. 

It was pointed out in the renewed petition, and partic¬ 
ularly on pages 32 to 36 thereof that there was no sufficient 
foundation in the record for this statement. Attention was 
directed to the fact that the higher officials of the Patent 
Office all knew as early as 1917 that your petitioner was 
the builder of a practical machine built in accordance with 
his application disclosure. A number of affidavits were sup¬ 
plied to establish this fact. It was pointed out that the 
showing demonstrated that it was your petitioner who made 
this invention possible, and therefore it was he who was 
entitled to the patent therefor. The decision on the renewed 
petition makes no reference to this showing, and therefore 
your petitioner does not know whether he has or has not 
met this criticism. 

313 Conclusion. 

I 

Inasmuch as the decision of December 13, 1930, makes no 
reference to any of these several matters, to which attention 
was specifically directed, your petitioner is utterly at a loss 
to know wherein the evidence submitted to meet these sev¬ 
eral holdings is not sufficient, or what evidence would be 
regarded as sufficient to satisfy the holding made in the first 
decision. I 
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Your petitioner feels that he is entitled to know the rea¬ 
sons upon which the holding that the 

4 4 showing falls far short of establishing that the delay was 
unavoidable, ’ ’ 


is founded. Without this information your petitioner is 
handicapped in the presentation of any additional showing 
which may be necessary to supply the supposed deficiencies 
in the showing so far presented. 

In order that your petitioner may proceed intelligently 
in the further prosecution of the matter, the Commissioner 
is respectfully requested to state wherein the showing so 
presented fails to satisfy any or all of the adverse holdings 
made in the first decision. 

An early disposition of this petition for reconsideration 
is requested, so that any further necessary data may be 
promptly supplied. 

Respectfully submitted, 

CHARLES K. CREGIER, 

By HENRY E. STAUFFER, 

Attorney. 


Dec. 20,1930. 


314 [Stamp:] U. S. Patent Office, Commissioner’s Office, 
Copy Mailed. Dec. 27, 1930. 
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kse. 

Address only the Commissioner of Patents, Washington, 
D. C. 

Department of Commerce, United States Patent Office, 

Washington. 

December 27, 1930. 

Ex Parte Charles K. Cregier. Filed Sept. 13,1920. Serial 
No. 409,819. Talking Moving Picture Machines. 


Petition for Reconsideration of Renewed Petition to 

Revive. 

The applicant, through his counsel, has presented a re¬ 
quest that the decision of December 13, 1930, denying the 
renewed petition to revive, 4 4 be amplified so as to make it 
apparent wherein the showing in support of the renewed 
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petition is insufficient to establish unavoidable delay in the 
prosecution of the application.” 

In the decision of July 14, 1930, the reasons for holding 
the very long delay in prosecution was not unavoidable 
were set out at length. The additional showing presented 
in support of the renewed petition does not overcome these 
reasons. I 

The statute (Sec. 4894 R. S.) provides that under the 
conditions here present the application shall be regarded 
as abandoned ‘‘unless it be shown to the satisfaction of the 
Commissioner of Patents that such delay wjas unavoid¬ 
able.” This applicant has not done. This case is deemed 
clearly wanting in merit. 

The petition is denied. 

WM. A. KINNAN, 

First Assistant Commissioner. 

Mr. Henry E. Stauffer, Washington Building, Washing¬ 
ton, D. C. 

Equity No. 52323. 

| 

Cregier 

v. | 

Robertson. j 

Cregier Exhibit No. 7. 

Elliott f s Letter to Roht. W. Miller. 

315 John G. Elliott, Patent Lawyer and Solicitor, 304 
South Dearborn Street, Chicago. 

Practice: 25 Years Before the United States Patent Office 

and Courts. 

Offices: Suite 1429 Monadnock Block. 

Telephone: Harrison 259. 

j 

January 14th, 1922. 

Mr. Robert W. Miller, 

231 West 58th St., j 

Chicago, Illinois. 

! 

My Dear Mr. Miller : 

Yours of the 11th instant, received, and I have to inform 
you that the delay in sending the papers requested has not 
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been through neglect or forgetfulness, but solely because, 
since the receipt of your first letter, I have been away from 
my office for several weeks on account of fractured ribs, 
and not physically able since my return to find the papers, 
as I have intended to do on one or two occasions, but had 
to stop. ’ 

The papers lay on my desk for a year or two, and have 
been filed away, and when I find them I will send them to 
you. 

Yours very truly, 

JNO. G. ELLIOTT. 

JGE/HS. 

316 Equity. No. 52323. 

Cregier 

v. 

Bobertson. 

Cregier Exhibit No. 9. 


Elliott's Letter to Burkheiser. 


Dr. E. J. Berkheiser, 
7 W. Madison St., 
Chicago. 


October 15,1930. 


Dear Doctor: 

This letter will introduce to you, the bearer, Mr. E. F. P. 
Brigham, who is interested in getting what information you 
have in regard to my condition during the time you were 
treating me. 

I would appreciate if you would give Mr. Brigham any 
assistance he may desire in whatever form he wants it. You 
have my permission to do so. 

Thanking you for this courtesy, I am, 

Yours very sincerely, 

JNO. G. ELLIOTT. 


Elliott, 5/28/31, Indian Beach, Sarasota, Fla. 

C. K. Cregier, 1212 Jarvis, Electrical Dept., City Hall. 
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fAtented February 10,1904. 


United States Patent Office* 


LfiON GAUMONT, OF PARIS, FRANCE, ASSIGNOR TO STlfi L. GAUMONT 

ET CIE., OF PARIS, FRANCE. 

MEANS FOR OPERATING SYNCHRONOUSLY PHONOGRAPHS AND KINEMATOGRAPHS. 


SPECIFICATION forming part of Tetters Patent No. 752,394, dated February 16,1904. 

Application filed December 17,1901. Serial Ho. 86,277. (Ho model.) 

To all whom it may concern: same time permitting the velocity of the kine- 50 

Be it known that I, L£on Gaumont, a citi- matograph to be regulated. In order to ef- 
zen of the French Republic, residing in Paris, feet this, I cause the phonograph or a part 
France, have invented certain new and use- having a constant ratio with the phonograph 
5 ful Improvements in Means for Operating to govern the velocity of the kinematograph 
Synchronously Phonographs and Kinemato- by the means to be hereinafter described with 55 
graphs, of which the following is specification, reference to the accompanying drawings, 
This invention relates to a simple and elec- wherein— 
trical means for accomplishing the purpose Figure lisa diagrammatic view of the mo- 
10 set forth in the title and hereinafter explained, tor for driving the kinematograph, the con- 
In principle the velocity of the kinemato- nector at the phonograph, the circuits, and 60 
graph, or rather the number of images trans- the generators. Fig. 2 is a somewhat dia- 
mitted per second, is not absolute, the human grammatic general view of the entire appa- 
eye being capable of supporting variations of ratus. Fig. 3 illustrates the adaptation of an- 
15 velocity without being shocked thereby, while other form of motor for driving the kine- 
the ear cannot support the least variation in matograph. 65 

the velocity of a phonograph, because such In Fig. 1 , A designates a fixed Gramme 
variations would cause not only a change in ring forming the field-magnet of a motor and 
the depth of the sounds, but also a change in B the armature thereof in the nature of a 
20 their ratio. Siemens H-coil. This is the motor for driv- 

From what has been stated above it will ing the kinematograph. I is a generator the 70 
• readily be understood that the.employment of poles of which are connected with the coils of 
motors, electric or other, for driving these ap- the armature B.. 

pliances separately will not give good results A collector C, the number of the sections of 
25 if their synchronism is obtained by means of which is equal to the number of sections in the 
a speed regulator or governor upon each of Gramme ring A, (eight in this instance,) is ar- 75 
them unless the phonographic cylinders em- ranged at any desired distance — say ten, 
ployed have been recorded strictly at this ve- twenty, or thirty meters—from the ring ami 
locity. Now unless these phonographs could each of its sections connected, as shown in 
30 be .regulated once for all in such a manner Fig. 1 , to one of the corresponding sections 
that they should invariably operate exactly of the ring by means of eight wires insulated 80 
at the same velocity whatever might be the one from the other, but forming together a 
condition of the parts (including those of gov- flexible cable. Providing the successive sec- 
ernor) as regards lubrication a cylinder re- tions of the«ring are connected to the succes- 
35 corded at Paris, for example, would not be sive sections of the collector the connection 
correct for an apparatus sold in the provinces may be made in either direction, the only re- 85 
or abroad. Under these conditions it is es- suit being a change in the direction of rota- 
sential that it should be possible to regulate tion. Two brushes Dand Fare mounted upon 
the velocity of the phonograph so that it shall a support adapted to oscillate around the cen- 
40 articulate correctly — or be in tune, so to ter of the col lector C, which is fixed. If these 
speak—and that the kinematograph should in- two brushes are connected, respectively, to the 90 
stantly undergo these variations—that is to two poles of any convenient source of electric- 
say, should be absolutely synchronous with ity J and if they are caused to rotate simulta- 
the phonograph, whatever the velocity of this, neously in one direction or the other at any suit-' 

45 latter may be. I have therefore sought to able velocity, I produce in the fixed ring A cor- 
construct mechanism requiring no regulation, responding polarities, the law of displacement 93 
and therefore incapable of getting out of or- of which will be rigorously the same as that 
der, and permitting this synchronism of the of the brushes D and E. Consequently if I 
two appliances to be obtained, while at the send through the Siemens coil B a permanent 
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current this coil will exactly follow the move¬ 
ment of the brushes D and E. It is obvious 
that the Siemens coil may be replaced by a 
permanent magnet or even by an iron mass 
5 only; but the dimensions being equal the power 
of the motor will be thereby diminished. In 
these conditions it is only necessary to con¬ 
nect the coil B to the kinematograph by means 
of gearing having a suitable ratio and to con- 
io nect in the same manner the brush to the pho¬ 
nograph in order that the two appliances shall 
start at the same time and run with an abso¬ 
lutely synchronous velocity or what comes to 
the same thing with a suitable and perfectly 
15 constant velocity ratio. In this case the mo¬ 
tor A B should be more powerful than is nec¬ 
essary in order to merely rotate the kinemato¬ 
graph, because its velocity depends only upon 
the phonograph, and it should (if this latter 
20 starts rapidly) have a couple sufficient to in¬ 
stantly overcome the inertia of the kinemato¬ 
graph. There is therefore no need to regu¬ 
late the velocity of the motor by the employ¬ 
ment of a rheostat, brake, or the like. The 
25 driving-couple being sufficient with a prede¬ 
termined voltage, it is only necessary to in¬ 
sert between the source of electricity and the 
motor A B a rheostat absorbing any excess 
of voltage. If, for example, the motor has 
30 been constructed for producing the needful 
driving effort with twenty volts and ten am¬ 
peres and if it is connected to a circuit of one 
hundred and ten volts, it will only be necessary 
to insert a rheostat absorbing ninety volts 
35 ten amperes in order to insure absolutely syn¬ 
chronous operation of the two appliances. Be¬ 
sides as an excess of strength of the motor has 
been provided the voltage at the terminals may 
undergo a small variation without inconven- 
40 ience. 

I w r ould call special attention to the fact that 
the motor for the phonograph may be of any 
convenient kind, such as a spring, gravity, 
electric, or other motor, and that the sole con- 
45 dition wiiich should be fulfilled by the pho¬ 
nograph is that it shall be connected by parts 
of constant ratio, such as gear-w T heels or tan¬ 
gential screws, with the brush. The phono¬ 
graph therefore retains all its means of regu- 
50 hit ion, and no perturbation can be communi¬ 
cated to it by the operation of the kinemato¬ 
graph. 

I illustrate, by way of example, in Fig. 2 
an arrangement of the two appliances as a 
55 whole. Their mutual positions may, however, 
be varied according to requirements. A B 
is the motor previously described. A toothed 
clutch F enables the motor to rotate without 
driving the kinematograph. This clutch is 
<>o operated by means of the handle P. The 
toothed wheel G,wiiich is loose upon the driv¬ 
ing-spindle, is adapted to be driven by the 
clutch. It gears with the wheel H, fixed upon 
a spindle of the kinematograph K. A flexible 
^ ' able (). connecting the motor A B to the fixed 


collector C, contains all the onductors con¬ 
necting the various sections of this collector- 
with those of the ring A of the motor. The' 
brush-holders D E are fixed upon the shaft 6 f 
a sprocket-w T heel N, which gears by a chain 70 
with the wrheel M, forming part of the mech¬ 
anism of the phonograph L. This wiieel M 
imparts a movement of rotation to the pinion 
N, and consequently to the brushes D E. x 
indicates insulated metallic rings, respectively 7 5 
in contact with two brushes d e. They are con¬ 
nected to the source of electricity' J and con¬ 
duct the current to the brushes L> E. 

It may be stated that the motor Z of the pho¬ 
nograph L drives the latter and also the w T heel 80 
M through a suitable train of gears, as in or¬ 
dinary clock mechanism. 

The operation is as follow’s: A signal of any 
suitable kind, such as the ringing of a bell 
or the sounding of a whistle, is arranged to 85 
be given some seconds before the commence¬ 
ment of the piece or the like to be rendered 
by providing upon the cylinder an appropriate 
mark either before the record has been made 
or subsequent thereto, the piece being repeated 90 
in this latter case for that purpose. This 
having been done and the apparatus being ar¬ 
ranged as shown in Fig. 2 , the phonograph is 
started. The kinematograph being thrown 
out of engagement, its motor A B at first runs 95 
free, and at the exact moment at which the 
signal is given by the phonograph the kinfc- 
matograph is throwrn into gear by means of 
the handle P, and the two appliances run with 
absolute synchronism to the end of the piece. 100 

It is only necessary when the phonograph 
film or roller is being recorded to form the 
mark upon the same which produces the sig¬ 
nal in order that this engagement may be ef¬ 
fected at the precise moment wiiich will cause 105 
the views showm to correspond with the sounds 
uttered. 

In order to prevent any injury to the parts 
or stoppage of the motor A B at the moment 
at wiiich engagement is effected, I interpose no 
between this motor and the clutch a spiral 
spring R, the torsional strength of which is 
such that in its position of repose it corre¬ 
sponds to the minimum of the couple neces¬ 
sary 7 to maintain the kinematograph running. 115 
At the moment of engagement this spiral 
spring receiving the movement suddenly will 
be wound up by several revolutions, and thus 
progressively 7 increasing the driving-couple 
transmitted to the kinematograph will start 1 20 
this latter and enable it to attain its normal 
velocity. The variation thus introduced into 
the normal connection between motor and 
kinematograph is but momentary’, and when 
once the kinematograph is running the spring 125 
unwinds of itself, since its strength in the con¬ 
dition of rest is slightly greater than the nor¬ 
mal driving-couple of the kinematograph, and 
synchronism will be established. The time 
i occupied in effecting this is exceedingly’short 130 
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and file variation so slight that it passes un¬ 
noticed. 

It is not essential that the motor should be 
constructed in the manner described, and the 
5 ring may rotate, the arrangement then being 
as follows: 

Fig. 3 represents a Gaiffe motor the col¬ 
lector of which has been removed and upon 
which has been arranged between the arma- 
io ture and the bearing as many insulated rings 
as there are sections. Each of these sections 
is connected to the corresponding ring and 
each wire of the cable proceeding from the 
fixed collector of the phonograph is connected 
iS with a brush resting upon this ring. The re¬ 
sult is the same as in the arrangement first de¬ 
scribed and the principle also remains the 
same. 

Having thus described my invention, I 
20 claim— 

1 . The combination with a phonograph and 
its motor, of a kinematograph, an. electric 
motor which drives the latter, a source of elec¬ 
tricity, and means controlled by the motor of 

25 the phonograph for distributing the current 
supplied to the field-magnet of said electric 
motor in constant angular relation to the pho¬ 
nograph, whereby synchronous relations are 
maintained between the movements of the 
3 ° phonograph and kinematograph. 

2 . The combination with a kinematograph, 
an electric motor for driving the latter, a pho¬ 


nograph, a suitable motor for driving it, a col¬ 
lector having its segments connected succes¬ 
sively with the respective sections of the field- 35 
magnet of said electric motor, a generator 
which supplies the armature of said electric 
motor, and means whereby the phonograph- 
motor drives the brushes of the collector as 
specified, of a generator haring its terminals 4° 
coupled to the brushes of said collector. 

3. The combination with a kinematograph, 
an electric motor for driving the latter, a pho¬ 
nograph, a suitable motor for driving it, a col¬ 
lector having its segments connected succes- 45 
sively with the respective sections of the field- 
magnet of said electric motor, and a generator 
J having its terminals coupled to the respec¬ 
tive brushes of said collector, of means where¬ 
by the phonograph-motor controls the supply 5 ° 
of current from said generator J to the field- 
magnet of the electric motor operating the 
kinematograph, whereby the latter motor is 
compelled to run synchronously with the mo¬ 
tor of the phonograph, and means for un- 55 
coupling the kinematograph from its motor. 

In witness .whereof I have hereunto signed 
my name, this 6 th day of December, 1901, in 
the presence of two subscribing witnesses. 

LfiON GAUMONT. 

Witnesses: 

Jules Abmengaud, Jeune, 

1 Marcel Abmengaud, Jeune. 
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N° 936 


Premiere addition, en date du 3o septembre igoo', au Brevet prts le ti juillet 
igoi par la Sod 6 t 6 L. GAUMONT et C ie , pour dispositif de comuumde eleclrique 
synchrone'cTun phonographe et (Tun cinematographe. (Delivrle le 7 janvier 1903 ; pu- 
bliee le 27 avril 1903 .) 


Dans notre Brevet du 11 juiliet 1901 
nous avons indiqul une des solutions permet- 
tant <fassurer la marche simultanle, avec un 
svnchronisme parfait, d’un phonographe et 
5 d un cinlmatographe en ayaot soin d’insister 
pop? que la commande soit faite par le pho¬ 
nograph e. 

Pour que fillusion soit aussi parfaite que 
possible on place le phonographe derri&re ia 
10 toile servant aux projections et on relie par 
des fils de longueur approprile les diverses 
sections de finducteur du moteur du cinlma- 
tographe au distributeur du phonographe 
comme nous favons expiiqul. 

1S On pent simplifier ce dispositif en pla$ant 
ie phonographe a c6tl du dnlmatographe, et 
en transmettantles sons du phonographe der- 
rilre la toile de projection par un ou plusieurs 
tlllphones haut-parieurs, pat des fils relics '4 
ao des microphones months sur un ou k c6tl du 
reproduteur du phonographe. 

Toot poste inicro-tlllphonique est plus ou 
moins haut-parieur;il suffit de faire passer un 
courant relativement fort En pratique la dis- 
2 5 tance qui slpare le microphone du telephone 


emplcbe Temploi de ces fortes intensites; de 
plus, les contacts du microphone sont assez 
rapidement hors (Tusage. Dans notre cas, la 
distance qui slpare le cinlmatographe de 
1’ecran est toujours petite, rarement elle dl- 3o 
passe So metres. Quant a la depense du cou¬ 
rant et au remplacement tr^s frequent des 
microphones, ce n’est qu un detail de second 
ordre, Itant donnl le but a atteindre. 

Pour rendre 1 ’illusion plus complete on 35 
peut diplacer k la main le ou les rlcepteurs 
pour suivre les personnages sur Tlcran et 
Itoufler plus ou moins les sons pour produire 
Moignement ou le rapprochement 

Ex bIsomI, nous revendiquons dans cette ho 

annexe a notre Brevet principal, la disposition 

derrilre la toile de projection du cinlmato- 

grapbe de tlllphones haut-parleurs relils par 

des fib k des microphones montls sur le re- 

producteur du phonographe ou a cAtl de lui. 45 

• 

Paris, le 3 o septembre 1902. 

Par procuration 

de la Soci^te L Gaumont et C*: 

' Armkxgaud jeune. 


Prix du fascicule : 1 franc. 


Imuran vatioiau. — Poor la vente, s’adresser a la Socitra BEUN rr O’, 56, rue des FrwKs-BoargeaM. Paris (3*). 
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323 Exhibit No. 13. 

! 

Translation of French Patent of Addition No. 936, Class 
XVII-3 ( Addition to Patent No. 312,613). 

First Addition, under Date of Sept. 30, 1902, to the Patent 
Taken Out on July 11, 1901, by the Societe L. Gaumont et 
Cie; for Device for Electrically and Synchronously Con¬ 
trolling a Phonograph and a Kinematograph. 

(Granted Jan. 7,1903. Published April 27, 1903.) 

i * 

In our patent of July 11, 1901, we indicated one of the 
solutions permitting assurance of simultaneous operation 
with a perfect synchronism of a phonograph and kinemato¬ 
graph, care being taken to insist on the control being ef¬ 
fected by the phonograph. 

So that the illusion shall be as perfect as possible we 
place the phonograph behind the screen serving for the 
projection and we connect by wires of suitable length the 
various sections of the inductor of the motor of the kine¬ 
matograph to the distributor of the phonograph as we have 
explained. i 

We can simplify this arrangement by placing the phono¬ 
graph beside the kinematograph and by transmitting the 
sounds of the phonograph behind the projection screen by 
one or more telephone loud speakers over wires connected 
to microphones mounted on or beside a phonograph repro¬ 
ducer. 

Any micro-telephonic instrument is more or less a loud 
speaker; it is sufficient to cause a relatively strong current 
to pass. In practice the distance which separates the micro¬ 
phone from the telephone prevents the employment 

324 of these high intensities; furthermore microphone 
contacts are quite rapidly worn out. In our case 

the distance which separates the kinematograph from the 
screen is always small, rarely does it exceed 50 meters. As 
for the cost of the current and very frequent replacement 
of the microphones that is only a detail of the second order 
in view of the object to be attained. 

To render the illusion more complete we can shift by 
hand the receiver or receivers so as to follow the persons 
on the screen and can subdue the sounds more or less so 
as to produce the effect of approaching or going away. 

15—5796a | 

i 

i 

! 
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In resume, we claim in this addition to our principal 
Patent the disposition behind the projection screen of the 
kinematograph of loud speaking telephones connected by 
wires to microphones mounted on the reproducer of the 
phonograph or beside it. 

Paris, Sept. 30, 1902. 

1 ARMENGAUD, Jr., 

Attorney for Societe L. Gaumont et Cie. 

Tr/CP. 

6/18/32. 

It is hereby stipulated that the above is a proper transla¬ 
tion of the patent indicated. 

HENRY E. STAUFFER, 

Solicitor for Plaintiff. 

T. A. HOSTETLER, 

Solicitor for Defendant. 

325 [Endorsed:] PI. Ex. 13. Cregier v. Robertson. 
Equity. No. 52323. Cregier Exhibit No. 13. Stipu¬ 
lated translation of French patent of addition. 

326 Defendant’s Exhibits 752,394, A, same as Appel¬ 
lant’s Exhibit No. 11. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5796. Charles K. Cregier, appellant, vs. Thomas E. 
Robertson, Commissioner of Patents. Court of Appeals, 
District of Columbia. Filed Sep. 27, 1932. Henry W. 
Hodges, Clerk. 
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No. 762,948. 
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United States Patent Office. 


FRED SCHAEFER, OF SEATTLE, WASHINGTON. 

# „ •'* ' 

APPARATUS FOR RECORDING AND REPRODUCING SOUNDS AND OPTICAL IMPRESSIONS. 


SPECIFICATION forming part of Letters Patent No. 762,948, dated June 21,1904. 

Application filed March 2,1903. Serial No. 145,779. <No model.) 


To all whom it may concern: 

Be it known that I, Fred Schaefer, a citi¬ 
zen of the United States, residing at Seattle, 
in the county of King and State of Washing- 
5 ton, have invented certain new and useful Im¬ 
provements in Apparatus for Recording and 
Reproducing Sounds and Optical Impressions, 
of which the following is a specification, refer¬ 
ence being had therein to the accompanying 1 
io drawings. 

This invention relates to apparatus adapted 
to receive and reproduce actions and sounds. 

In cameras heretofore in use for taking pho¬ 
tographs upon a continuous film no provision 
15 has been made for recording the sounds accom- ! 
panying the action of the scene being taken, 
nor have reproducing apparatus been put into 
practice that will transpose or reproduce the 
sounds and scenes as they occur. 

20 The object of my invention is to provide an 
apparatus which will accomplish this object 
and which will produce interesting and life¬ 
like results. 

The invention consists in the novel arrange- 
25 mcnt and combination of parts hereinafter de¬ 
scribed, and illustrated in the accompanying 
drawings, in which— 

Figure 1 is a rear elevation of an apparatus 
embodying my invention with the back of 
30 the containing-case removed. Fig. 2 is a lon¬ 
gitudinal section taken on line x x of Fig. 1. 
Fig. 3 is an enlarged sectional detail view of 
a detail of the invention. 

In the said drawings the reference-numeral 
352 indicates the containing-case of the appara¬ 
tus, which may be of any suitable construc¬ 
tion and is provided at its rear end with a 
door 3, whereby access is to be had to the in¬ 
terior and also for the admission of a strong 
40 light at the rear of the film F for reproducing 
the pictures upon a screen. Slidable upon 
guide ways 4, secured to the said case, is a frame 
5, which is adjustable as to height by means 
of a link 6, connecting one end of a lever 7, ful- 
45 crumed at 7' and having a handle 7 " project¬ 
ing exteriorly of the case. The said frame is 
provided with a door 8 for the purpose of re¬ 
moving or inserting the picture-film. The 
frame carries the journal-bearings for the va- 
. > % rious arbors of the train T of gear and sprocket 


wheels, and this train of wheels is driven by 
sprocket-chain 9, passing around the wheel 10 
upon one of the said arbors 10' from the wheel 
11, mounted upon the driving-spindle 12. The 
driving-spindle extends outside of the case 55 
and may be rotated by any suitable motor, 
but preferably by a hand-actuated crank 12'. 

A tension-pulley 13, having its axle 13'mounted 
in bearings upon the extremity of a resilient 
arm 14,secured to the case, provides tightening 60 
means for chain 9 to compensate for changes 
in the position of the said driven wheel due 
to the moving of the frame. The film F, 
which would be a chemically-sensitized strip 
or a negative, according to whether the appa- 65 
ratus was being used as a camera or a repro¬ 
ducer, is wound from a loosely-mounted reel 
15 by means of a sprocket-drum 20 engaging 
with perforations provided in the film, and 
simultaneously the slack of the same is wound 70 
upon a reel 16, frictionally engaged to its spin¬ 
dle 16', which is rotated from the driving-spin¬ 
dle 12 by belt 17, passing around pulleys 18 
and 18', respectively, of spindles 12 and 16'. 

An advantageous construction of the means 75 
to frictionally hold the reel 16 to its spindle, 
as aforementioned, is shown in Fig.3and com¬ 
prises a leaf-spring 19, inserted in a slot 19' 
of the spindle 16' and which is adjusted so as 
to yieldingly press against the reel-bushing So 
sufficiently to closely wind up the slack of the 
film and yet permit the reel to slip when the 
tension upon the film approaches the point of 
breakage. The said sprocket-drum 20 is 
mounted loosely upon its arbor 21, but capa- 35 
ble of being positively engaged thereto by 
means of clutch-coupling comprised of a ser¬ 
rated disk 22, integral with the drum, which 
is engaged with registering serrations of a 
sleeve 22', splined to arbor 21 and which is 90 
controlled by a forked shifting-lever 23, con¬ 
nected by reach-rod 24, Fig. 1, projectingout- 
side of the case. 

Suitable lens or lenses, such as 25, are set 
in a telescopic tube 25', which is extensible 95 
horizontally for focusing by any suitable 
means, as the rack 26 and pinion 27. (Shown 
in Fig. 2.) In the rear of the lens-tube are 
apertures 28 and 29 in the case and frame, re¬ 
spectively, the latter being adjustable verti- > 00 



bound 


from 



236 


Q 762 

cally, so as to take or transmit pictures out 
of a horizontal plane passed through the axis 
of the lens. Interposed between the said ap¬ 
ertures is a shutter 30, preferably provided 
5 with two diametrically oppositely disposed 
wings, which as they revolve alternately mask 
or close the said apertures. The film-drum, 
and consequently the film, operates in unison 
with the movement of said shutter and is ro- 
io tated or advanced forward only when the said 
apertures are closed by the shutter and is 
quiescent when the apertures are open, which 
is accomplished by means of any suitable in¬ 
termittent gear of proper adjustment—as, for 
15 instance, a disk 31, mounted upon one of the 
said train-arbors, being provided with lateral 
projecting studs or pins 31', engaging ra¬ 
dial ly-dis]>osed slots 32' of wheel 32, fixedly 
mounted upon the drum-arbor 21. 

20 33 is a conical horn rigidly connected to the 

movable member of the lens-tube and which 
adjacent to its apex is communicatively con¬ 
nected by a flexible tube or sound-conveyer 
34 with the vibrating diaphragm of a grapho- 
25 phone (7, whereby sounds may be received or 
delivered in line with the lens-axis. 

The graphophone is operated either directly 
from the driving-spir.dle 12 or from one of 
the arbors, as 35, driven thereby and in uni- 
30 son with the film-driving mechanism; but 
while so connected it is arranged to be cut 
out or uncoupled for the purpose hereinafter 
described. Any suitable clutch-coupling may 
be utilized for this purpose, such as serrated 
35 disk member 36, integral with the normally 
loose driven wheel 37, being engaged by cor¬ 
responding serrations of a slidable member 
36', splined to its spindle and which is shifted 
into or out of operative engagement with its 
40 couple by a forked lever 38 and a reach-rod 
39, having an end projecting outside of the 
case. Notches 40 and 40' are'provided in the 
reach-rods of the film-drum and graphophone- 
clutching devices, respectively, to hook upon 
45 latch- strips 42 for locking the several said 
parts in either coupled or uncoupled positions. 

The operation of the invention as a com¬ 
bined camera and sound-recording apparatus 
will first be described, it being supposed that 
50 the focus of the lens is properly adjusted and 
the sensitized film and record-blank are in 
place. The machine is started by rotating 
the driving-spindle 12, and within a short 
space of time thereafter a sharp sound, as 
5 5 wou Id be caused by striking a gong or bell, and 
a conspicuous visible sign, as^Trottfecrmoved 
in front of the lens, are made simultaneously 
and are impressed, respectively, upon the rec¬ 
ord-drum and the photographic film. The ap- 
60 paratus continues to wind off the film and rotate 
the record-blank until both are “charged,”so 
to speak. To operate the i n vention as a repro¬ 
ducer, a negative-film and corresponding rec¬ 
ord are inserted in the apparatus and the door 
65 in the rear of thecaseopened for the passage of 
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fight through the lens and negative to cast the 
images portrayed on the latter upon a screen. 

The driving-spindle 12 is now rotated to ac¬ 
tuate both the kinetoscope and graphophone 
portions of the device until the index symbol 70 
or sound is displayed or given out from one 
or the other of said portions, the first of which 
portions to make or omit its index-sign is un¬ 
coupled and remains dormant until the other 
is given out, when it is immediately recoupled 75 
and both portions operate in unison or har¬ 
mony one with the other and exactly the 
same or practically the same in which they 
occurred and taken by the apparatus. 

The novel arrangement and combination of 80 
the parts of the apparatus are such that the 
sounds are projected by the horn against the 
screen on which the action is reproduced, 
thereby making a startling illusion unattain¬ 
able by any other devices which have come to 85 
my notice wherein only pantomimic exhibi¬ 
tions or inanimate sounds are given out. 

What I claim, and desire to secure by Let¬ 
ters Patent, is— 

1. An apparatus of the class described, com- 90 
prising in combination, a kinetoscope or kinet- 

' ograph, a graphophone, means for operating 
said parts simultaneously, and means for .op¬ 
erating them independently of each other. 

2. An apparatus of the class described, com- 95 
prising in combination, a main driving-spin¬ 
dle, a film-driving sprocket - drum loosely 
mounted on an arbor, clutch device for engag¬ 
ing said drum with the said arbor, a grapho¬ 
phone, operative connection between the said 100 
driving-spindle and the said, arbor and also 
with the graphophone, the last-mentioned con¬ 
nection being provided with a clutch device 
whereby the graphophone may be disengaged 

or reengaged with the said driving-spindle, 105 
substantially as described. 

3. In an apparatus of the class described, the 
combination with a film sprocket-drum loosely 
mounted upon an arbor, and means to rotate 
said arbor, of means to engage said drum to no 
said arbor. 

4. In an apparatus of the class described, the 
combination of a driving-spindle, a grapho¬ 
phone, connection between said spindle and 
said graphophone whereby the latter is actu- 115 
ated, said connection including a clutch where¬ 
by said graphophone may be engaged or dis¬ 
engaged from the said driving-spindle as and 
for the puri>ose described. 

5. In an apparatus of the class described, the 120 

combin a t i o n w it h ak tn et os co t w -pr ovidod.with - 

suitable lens, a tul>e-mounting for said lens, 
and a graphophone, of a conical-shaped horn 
secured to the said tube-mounting and a flexi¬ 
ble tube connecting said horn with the dia- *25 
phragm of the said graphophone. 

6. In an apparatus of the class described, the 
combination with a containing-case provided 
with a vertically - movable frame, a kincto- 
scope, a graphophone, a train of gears mount- 130 
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ed on arbors journaled in bearings ui>on said 
frame, a main driving-spindle, a sprocket- 
chain connection between said spindle and the 
said train of gears, of a tension-pulley connect- 
5 ed to the case by a resilient arm, and the said 
arm, substantially as and for the purpose de¬ 
scribed. 


In testimony whereof I affix my signature in 
presence of two witnesses. 

FRED SCHAEFER. 

Witnesses: 

PlBRRK BaRNRS, 

P. C. Dormitzbr. 
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UNITED STATES PATENT OFFICE. 


No. 925,933. 


JAMES GUSTAVUS MEREDITH, OF LYNCHBURG, VIRGINIA. 

MOTION-PICTURE APPARATUS. 

Specification of Letters Patent. Patented June 22, 1909. 

Application filed October 27, 1908. Serial No. 459,753.' 


To aU whom it may concern: 

Be it known that I, James Gustavus 
Meredith, a citizen of the United States, re¬ 
siding at Lynchburg, in the county of Camp- 
' bell and State of Virginia, have invented new 
. and useful Improvements in Motion-Picture 
Apparatus, of which the following is a speci¬ 
fication. 

The invention relates to an improvement 
:in motion picture apparatus, being particu¬ 
larly directed to combining a moving picture 
machine and a talking machine and adapting 
both machines for synchronous operation in 
order to imitate the "talking as weft as the ae- 
15 tion of the pictured figures. 

The main object of the present invention is 
the production of means arranged interme¬ 
diate the picture machine and talking ma¬ 
chine, whereby the manual operation of the 
20 picture machine in the usual manner will in¬ 
duce synchronous operation of the talking 
machine, the construction including a means 
whereby the talking machine may be readily 
disconnected from or connected with the 
25 power means. 

The invention will be described in the fol¬ 
lowing specification, reference being had par¬ 
ticularly to the accompanying drawings, in 
which:— 

30 Figure 1 is a sectional view* partly in ele¬ 
vation, illustrating the construction and ar¬ 
rangement of the improvement. Fig. 2 is 
an enlarged broken view in elevation partly 
in section, illustrating the means whereby 
35 t he talking machine may be disconnected 
f rom the pictu re machine. Fig. 3 is a broken 
elevation, showing the shaft construction 
for permitting the disconnection. Fig. 4 is 
an elevation of the same taken at right an- 
40 gles to the view shown in Fig. 3- Fig. 5 is a 
broken elevation partly in section, showing 
one of the supports for the shaft. 

Referring particularly to the accompany¬ 
ing drawings, the present improvement is 
45 directed to a mechanical means whereby the 
operator at will may cause the talking ma¬ 
chine to be operated synchronously with a 
picture machine, and in illustrating the pre¬ 
ferred form of the invention I have shown a 
50 conventional picture machine 1 arranged in 
a compar tment 2 at one end of an exhibition 
room as 3, which, near the opposite end con¬ 
tains a partition 4, carrying the screen 5 on 
which the pictures from the machine are f6- 
55 cused. In rear of the partition 4 is arranged 
a phonograph. 0 of ordinary type with the 


hom 7 directed toward and in close proximity 
to the screen 5 so that in operation of the 
phonograph the sounds emanating therefrom 
will appear to come from the screen. 60 

The picture machine 1 is operated in the 
usual manner, that is by manual manipula¬ 
tion of a crank 8, w hereby the film Is directed 
past the lens, and for the purposes of the 
present invention the crank shaft is arranged 65 
to carry a bevel gear 9. Depending from the 
picture machine is a shaft 10 which extends 
below the floor of the exhibition hall, Ixdng 
supported at its lower end in a bearing plate 
H mounted upon a platform 12 secured be- 70 
tween tw*o stringers, the bearing 11 l>eing 
formed to provide a ballway 13 to receive the 
balls uppn which a cone 14 secured upon the 
shaft rests, as clearly shown in Fig. 5. 

Immediately beneath the platform 12 the 75 
shaft 10 is provided with a bevel gear 15 ar¬ 
ranged to mesh with a bevel gear 16 carried 
upon one end of the shaft 17 extending longi¬ 
tudinally beneath the floor of the exhibition 
hall and supported in appropriate bearings 80 
18, the opposite end of the shaft terminating 
beneath the talking machine at which point 
it is provided with a bevel gear 19. The 
gear 19 is in mesh with a gear 20 carried upon 
the lower end of a shaft 21, which adjacent 85 
the gear is supported in a bearing 22 similar 
to the bearing 11. The shaft 21 forms the 
operating shaft for the phonograph, being 
connected directly or indirectly as desired to 
the table 23 on w’hich is supported the disk 90 
record. 

Adjacent the picture ihacliine the shaft 10 
is supported in a bracket 24 including a hori¬ 
zontal arm 25 and a vertical arm 26, which 
latter is adapted to be secured to the parti- 95 
tion immediately in front of the machine. 

The terminal of the arm 25 is formed with 
a bearing 27 with which the shaft 10 engages, 
and immediatelv above the bearing the 
shaft is divided to provide an upper section 100 
28, which at its knver end is bifurcated to . 
provide ears 30 at lap ted to receive between 
them an ear 29 on the end of the shaft 10, 
a pivot pin uniting the pasts to permit inde¬ 
pendent lateral movement of the section 28 105 
relative to the remainder of the shaft, as 
clearly shown in Figs. 3 and 4. The upper 
end of the section 28 is provided with a bevel 
gear 31 arranged to mesh wdth the bevel 
gear 9 on the picture machine. 110 

From this construction it will be obvious 
that in the operation of the crank 8 to move 
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the films, motion will be transmitted through 
the gears 9 and 31 to the shaft 10; through 
the gears 15 and 16 to the shaft 17; through 
the gears 19 and 20 to the shaft 21 for oper- 
5 ating the phonograph disk. As it is neces¬ 
sary in some conditions to disconnect the 
talking machine from the picture machine 
I have provided a means whereby such effect 
may be gained in a simple and convenient 
10 manner. To this end the vertical section 26 
of the bracket 24 is formed with a curved 
outwardly projecting hollow guide arm 32, 
in which is mounted a slide bar 33 formed 
adjacent its outer end with a bearing open- 
15 ing 34 for the reception of the upper end of 
the shaft section 28. At spaced points the 
upper surface of the slide bar is formed Vith 
notches 35 designed to be engaged by a pawl 
36 mounted on the arm 32 and carrying a 
20 finger strip 37 to permit manual operation, 
the pawl being normally pressed in the clos¬ 
ing or operative position by a spring 38. 
The respective notches 35 are arranged at 
the opposite limits of travel of the bar; 33, 
25 one or the notches when operatively engaged 
with the pawl serving to nold the gear 31 in 
mesh with the gear 9, while with the pawl 
engaged with the remaining notch the sec-, 
tion 28 is swung at an angle to the main 
30 length of the shaft 10 and the gear 31 is sep¬ 
arated from the gear 9. The outer or free 
terminal of the rod 33 is formed with a finger 
piece 39, whereby the rod may be conven¬ 
iently moved to and from the operative po- 
35 sition. 

From the above described construction it 
will be obvious that the operator may, in 
•the actuation of the 'picture machine, syn¬ 
chronously operate the phonograph while 
40 the latter may be thrown out of operation 
at any time without interfering with the 
operation of the picture machine by disen¬ 
gaging the pawl from the particular notch 35 


and drawing the arm 33 to its outer limit of ' 
movement. 45 

Having thus described the invention what 
is claimed as new, is:— 

1 . The combination with a picture ma¬ 
chine adapted for manual operation and 
having a driving gear thereon, of a talking 50 
machine, a shaft connected with the record 
disk carrier of said talking machine, a con¬ 
necting shaft in operative connection with 
said shaft, a drive shaft arranged to drive 
said connecting shaft and having a gear 55 
adapted to mesh with said driving gear, said 
drive shaft including pivotally connected 
sections, a slide bar connected to one of said 
sections, a fixed guide to receive the slide 
bar, and means to secure the slide bar in 60 
adjusted position within the guide, whereby 

to dispose the movable section of the drive 
shaft in operative or inoperative position 
relative to the gear. 

2 . The combination "with a picture ma- 65 
chine adapted for manual operation and 
having a driving gear thereon, of a talking 
machine, a shaft connected with the record 
disk carrier of said talking machine, a con¬ 
necting shaft in operative connection with 70 
said shaft, a drive shaft arranged to drive 
said connecting shaft and having a gear 
adapted to mesh with said driving gear, said 
drive shaft including pivotally connected 
sections, a slide bar connected to one of said 75 
sections, a fixed guide to receive the slide 
bar, said slide bar being formed with notches, 
and a pawl carried by the guide arm to en¬ 
gage said notches. 

In testimony whereof I affix my signature 80 
in presence of two witnesses. 

JAMES GUSTAVUS MEREDITH. 

Witnesses: 

V. C. Harwood, 

Julia A. Sullivan. 
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UNITED S TATE S PATENT OFFICE. 

HENRY THEODORE CBAPO, OF NEW YORK, N. Y., ASSIGNOR TO GEORGE BEGESTER 
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MOTION-PICTURE AND VOICE-REPRODUCING MACHINE. 

1,062,324. Specification of Letters Patent. Patented May 20,1913. 

Application filed January 10,1912. Serial No. 670,496. 


To nil whom it may concern: 

Be it known that I, Henry Theodore 
Crafo, a citizen of the United States, resid¬ 
ing at Xew York city, in the county of 
5 Xew York and State of Xew York, have 
invented certain new and useful Improve¬ 
ments in Motion-Picture and Voice-Repro¬ 
ducing Machines; and I do declare the fol¬ 
lowing to be a full, clear, and exact descrip- 
10 tien of the invention, such as will enable 
others skilled in the art to which it apper¬ 
tains to make, and use the same, reference 
being had to the accompanying drawings, 
and to the letters and figures of reference 
15 marked thereon, which form a part of this 
specification. 

This invention relates to motion-picture 
and voice machines in which the motion pic¬ 
ture machine and the voice reproducing ma- 
20 chine or device are caused to co-act in uni¬ 
son so that as the picture in motion is pro¬ 
jected on to the screen there will be simul¬ 
taneously given forth a reproduction of the 
voice of the motion figures displayed upon 
25 the screen, the voice reproduction being in 
synchronism with the action or movement 
of the figure or figures, human or animal, 
projected upon the screen, so as to give to 
the projected picture-figures a realistic 
30 effect, the vocal reproduction being either 
of a musical or a talking, or other vocal re¬ 
production of whatever character it may be 
in correspondence with the nature of the 
motion pictures projected upon the screen. 
35 The invention has for its object to insure 
so far as possible a perfect synchronism be¬ 
tween the motion picture figures or repre¬ 
sentations and the vocal reproduction by 
means best calculated to insure such syn- 
40 chronisin during the \vhole period of the 
simultaneous motion-pictures and vocal re¬ 
production. 

It has also for its object to provide a sin¬ 
gle motor for driving the motion picture 
45 machine and actuating the voice reproduc¬ 
ing device, the one in synchronism with the 
other; also to provide means under which 
the operation of the motion picture ma¬ 
chine and the voice reproducer may be at 
50 rest while the motor continues active or in 
operation; also to provide means whereby 
motion may be transmitted from the motor 
to the motion picture machine and to the 


I voice reproducer first at a relatively low 
rate of speed, but in synchronism, and then 55 
by a relatively higher speed meeting the re¬ 
quirements to effect the reproduction of 
both corresponding to the original subject- 
matter reproduced. 

To the accomplishment of the foregoing 60 
and such other objects as may hereinafter 
appear the invention consists in the features 
hereinafter particularly described and then 
sought to be clearly pointed out, reference 
being had to the accompanying drawings 65 
illustrating one form of mechanism suitable 
for carrying out the objects of the invention, 
and in which: 

Figure 1 is a side elevation, partly in sec¬ 
tion of a motion picture machine and voice 70 
reproducing device combined with the fea¬ 
tures constituting the invention; Fig. 2 is 
a detailed view, partly in section, showing 
the manner of supporting the motor; Fig. 3 
a vertical longitudinal section through the 75 
governor mechanism; Fig. 4 an end view of 
the governor mechanism; Fig. 5 a vertical 
section through the governor mechanism 
looking from the right of Fig. 1 ; Fig. 6 
a detailed plan view of some parts of the 80 
voice reproducer device; Fig. 7 a side ele¬ 
vation, with parts in section, of the voice re¬ 
producer device; Fig. 8 a detailed view 
showing in plan parts of the voice repro¬ 
ducer device, including its supporting arm, 85 
and showing the central pillar in section; 
and Fig. 9 a side view showing a modified 
form of the invention, with parts omitted. 

In the drawings the numeral 1 designates 
a supporting pillar; the upper portion 2 of 90 
which is re voluble upon the lower portion 
and carries a bed-plate mounted upon a 
shaft 4 upon which it may be rotatably ad¬ 
justed, and 5 designates a bracket pivotally 
connected with the bed-plate 3 so as to 95 
swing horizontally, and provided with suit¬ 
able means bv which it may be locked to an 
arm 6 extending from the portion 2 of the 
pillar, and upon the bed-plate 3 and the 
bracket 5 are mounted the members 7 and 8 100 
of a motion picture machine, said parts so 
far described, with the exception of mount¬ 
ing the motor, being of a well-known type 
of motion picture machine and selected 
merely for the purposes of illustration, wfith 105 
the present invention applied thereto, 
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although the invention is applicable to any 
approved type of motion picture machine. 

Upon the bed plate 3 is mounted a casing 
9 , which may be bolted or otherwise secured 
5 thereto, andVhich contains governor mech- 
° anism as follows: It consists of a shaft 10 
which is angular in cross-section and whose 
opposite ends are reduced in diameter and 
mounted respectively in opposite ends of the 
casing 9 so as to be rotatable, one end of the 
shaft having a bearing in a block 11 and the 
other end in a sleeve 12 which is journaled 
in that end of the casing. The sleeve 12 has 
secured to it, outside of the casing, a pulley 
15 13, and inside of the casing the sleeve has 
secured to it a disk 14 having a frictional 
face formed of any suitable material 15. 
Upon the angular portion of the shaft 10 
is mounted a sleeve 16 which has a disk 17 
20 next to the disk 14, said sleeve 16 being slid¬ 
able upon the shaft 10 and rotatable there¬ 
with. At the opposite end of the shaft 10 
is mounted a block or hub 18 which is slida¬ 
ble upon and rotatable with the shaft 10 , 
25 and this block or hub 18 is connected with 
the sleeve 16 by spring plates 19 upon each 
of which is secured a weight 20 , approxi¬ 
mately midway between the ends of the 
plates, which serve as centrifugal governor 
30 weights, and near the inner end of the sleeve 
16 a collar 21 is adjustably secured so as to 
limit the sliding movement of the sleeve and 
the disk which it carries. Within the casing 
at one end thereof, there is pivoted or hinged 
35 an arm or yoke 22 which at its upper end 
has a free connection with the shaft 23, the 
connection being effected preferably by the 
shaft passing through an opening 24 in the 
yoke, and adjustable collars 25 and 26 held 
40 by screws 27 and 28, or otherwise, one at 
each side of the yoke; and this yoke is con¬ 
nected with the slidable hub 18 by means of 
a pin 29 fitting in a groove 30 formed in the 
hub, or otherwise, so as to permit the hub 
45 to slide upon the shaft and rotate therewith, 
said connection serving to permit the ad¬ 
justment of the hub 18 longitudinally of the 
shaft 10 through the instrumentality of the 
arm or voke 22 . The shaft 23 is formed 
50 with a thread 31 at one end and has a bear¬ 
ing in a corresponding threaded opening 
formed in that end of the governor casing, 
and at the same end is ^provided with a 
washer or collar 32, the collar adapted to be 
55 secured at any desired point thereon by 
means of a set screw 33. The opposite end 
of this shaft is journaled in the other end 
of the governor casing and carries a sleeve 
or collar 34 held securely thereto so as to 
60 turn therewith by any suitable means and 
is provided with what for convenience will 
be designated as a finger or stop 35, and the 
extreme end of the shaft may be provided 
with a crank handle 36 or other means for 
65 turning the shaft. From the end of the 


casing adjacent to the stop 35 there projects 
an arm or bracket 37 provided with an ad¬ 
justable screw 38. The parts described con¬ 
stitute the governor mechanism. The pul¬ 
ley or wheel 13 is connected by a band or 70 
belt 39, or other suitable means, with a drive 
pulley or wheel 40 on the shaft of the motor 
41, wdiich may be and as illustrated is an 
electric motor of any approved type and 
which is hung from tne snaft 4 and may be 75 
attached thereto bv set screws 42. By thus 
connecting the disk 14 of the governor with 
the motor, said friction disk may be rotated 
without transmitting motion to other parts 
of the governor, the companion friction disk 30 
17 of the governor in such case being moved 
out of contact with the face of the disk 14, 
but when said disks 14 and 15 are in fric¬ 
tional contact motion will be transmitted to 
the governor or shaft 10 and the parts op- 85 
erated therefrom. The outer reduced end 
of the shaft 10 next to the wheel 13 is pro¬ 
vided with a sprocket wheel 43 secured 
thereto by a screw 44 or otherwise and from 
the sprocket wheel a belt or drive chain 45 90 
extends to a sprocket wheel 46 on a shaft 
of the operating drive mechanism contained 
within the member 7 of the motion picture 
machine, and said sprocket wheel 46 meshes 
with a toothed wheel 47 of the motion pic- 95 
ture mechanism, the shaft of which toothed 
wheel carries a sprocket wheel 48 from which 
a drive chain 49 extends to a sprocket wheel 
50 of the voice reproducing device, said drive 
chain 49 passing around toothed wheels 51 100 
and 52 which serve as belt tighteners and are 
carried by an arm 53 which is vertically 
adjustable by a holding screw 54 on the up¬ 
per rotatable portion 01 the pillar 1 . 

The voice reproducer device in the par- 105 
ticular form illustrated comprises a stand 
or frame 55 having a base plate 56 in which 
is held a step 57 by a screw 58, said step 
supporting a rotatable shaft 59 provided 
with a geay 60 which meshes with a gear 61 110 
mounted on a shaft 62 journaled in arms 
63 of the frame and carrying a gear 64 
which meshes with a gear 65 secured to a 
shaft 66 journaled in boxes 67 fitting in 
slots 68 formed in the rear of the arms 63, 115 
said boxes being capable of adjustment by 
screws 69 and held to their adjustments by 
screws 70 passing through the arms and 
engaging the boxes, the shaft 66 at each 
end of the boxes 67 being provided with 120 
adjustable collars 71 which hold the shaft 
66 against longitudinal movement. The 
shaft 66 carries the sprocket wheel 50 be¬ 
fore mentioned as receiving the drive chain 
49 . The shaft 59 carries at its uppgr por- 125 
tion a detachable disk or plate upon 
‘which will rest the record containing disk 
73 so that said record disk and supporting 
plate will rotate with the shaft 59. The 
shaft 59 is shown as provided with a lat- 130 
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erally extending pin 74 which fits in a slot 
formed in the nub portion of the plate 72 
so as to cause said plate to rotate with the 
shaft, and a collar 75 may be secured to the 
5 shaft 59 so as to control said shaft in its 
vertical adjustment. The base plate 56 of 
the frame 55 rests upon a disk 76 which 
has a stud or shaft 77 fitting in the lower 
end of an arm 78 which is secured to the 
10 upper rotatable portion 2 of the pillar 1. 

By connecting the motion picture ma¬ 
chine and also the record producing device 
in the manner described with the motor it 
will be seen that both of said devices are 
15 driven from the same motor; and that when 
it is desired to throw the motion picture ma¬ 
chine and the voice reproducing device out of 
operation it is only necessary to break con¬ 
tact between the friction disks 14 and 17 of 
20 the governor whereupon the motor may con¬ 
tinue in operation without motion being 
transmitted to either of the devices men¬ 
tioned. 

By placing both the moving picture de- 
25 vice and the sound reproducer device under 
control of the same governor-coupling 
which connects both devices to the same 
drive member, precisely the same power 
transmission conditions are afforded for 
30 both of the devices and each is under the 
influence of the same speed control derived 
from the governor-coupling and thus uni¬ 
formity of motion is maintained between 
the two devices. This is important in ma- 
35 chines, of this type because if either the 
motion picture device or the sound repro¬ 
ducing device is under a different drive 
from the other there is apt to be set up or 
arise a different state of conditions in one 
40 from the other and such difference if not 
corrected would impair the cooperative ef¬ 
ficiency of the moving picture machine and 
the sound reproducer. But by construct¬ 
ing the parts so that the motion picture de- 
45 vice and the sound reproducer are both 
connected to the drive member by the same 
coupling in the form of a governor driven 
from the drive member an even and regular 
transmission of power to both devices, the 
50 same in all particulars for each, is ob¬ 
tained, and thus the governor is caused to 
discharge the function of compensating for ! 
irregularities in the motor or drive and also ; 
for. variations occurring in either of the ! 
55 driven parts of the apparatus arising from 
causes outside of the motor or drive so that 
the efficiency of either driven part will not 
be impaired. Otherwise stated, when the i 
governor is coupled to the sound repro- 
60 ducer as well as to the picture machine and 
to the drive so.that the power is transmit¬ 
ted through the governor to both the sound 
reproducer and to the picture machine, and 
all three devices, each performing a sep- 
65 arate function, thus coupled up with one 


another, the governor is caused to compen¬ 
sate or correct variations in either of the 
two driven devices as well as in the drive, 
and this results in obtaining a more uni¬ 
form co-action between the devices and a 
clearer reproduction of sound vibrations 
from the record while at the same time 
maintaining synchronism between the pic¬ 
ture machine and the sound reproducing de¬ 
vice or record. 

Another advantage of the construction 
illustrated is that the connection of the 
drive-member to the governor-coupling and 
the connection of the power transmission 
element from the coupling to the motion 
picture device and the sound reproducer are 
at the same end of the governor-shaft, as 
illustrated. This further tends to afford a 
more uniform transmission of power from 
the drive to the driven parts because the 
irregularity of motion arising from possible 
flexure in a governor-shaft where the drive 
is connected to one end and the power trans¬ 
mission member to the other end of the shaft 
is guarded against. These various items 
are of importance where synchronism is to 
be maintained between two devices such as 
a motion picture device and a sound re¬ 
producer device. 

The motor illustrated is under the con¬ 
trol of a switch device 79 of any approved 
type so that when it is desired to stop the 
motor said switch is turned off, and by this 
switch the motor can be started up at any 
time desired. 

Under the illustration given the gears are 
so proportioned that the governor shaft is 
connected to the sprocket of the motion pic¬ 
ture machine at a speed of two hundred 
and forty revolutions per minute, and com¬ 
pounded gears from its shaft operate the 
film mechanism, projecting sixteen pictures 
per second or nine hundred and sixty per 
minute. Said sprocket shaft is also com¬ 
pounded so as to cause the lower sprocket 
shaft 48 to run one revolution per second or 
sixtv per minute, and this lower sprocket is 
chained to the sprocket 50 of the voice re¬ 
producer device with the gears of that device 
properly proportioned as to rotate the rec¬ 
ord disk at a speed of one and one-quarter 
revolutions per second or eighty per minute. 
The foregoing is given merely in an illus¬ 
trative way as it is to be understood that if 
conditions require different relative speeds 
of the parts the gears necessary for the pur¬ 
pose can be changed to suit the conditions 
with the exercise of ordinar} 7 mechanical 
skiH. ^ 

In adjusting the governor mechanism con¬ 
sideration has to be had with Bespeet to the 
speed at which the motion picture machine 
and the voice reproducer device are to be 
actuated, and this is effected by adjustment 
of the sleeve 16 and hub 18 toward or from 
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each other by means of the yoke 22 and the 
shaft 23 so that the governor weights 20 
through their spring plates 19 will cause 
the necessary friction between the disks 14 
5 and IT so as to give the requisite speed for 
the proper speeding of the motion picture 
machine and voice reproducer device. When 
the shaft 23 has been adjusted to the proper 
position for that purpose the collar 32 is 
10 adjusted so as to prevent the screw shaft 23 
from changing from its adjusted position 
except when manually manipulated to 
change its adjustment. When the parts are 
adjusted as stated and the switch is turned 
15 so as to set into action the motor, the fric¬ 
tion disks 14 and 17 will start together at a 
slow speed and the motion picture machine 
and the voice reproducer device will be 
started together at a slow speed. By then 1 
20 turning the screw shaft 23 the friction disks 
17 and 14 will be brought into closer fric-' 
tional contact so that the speed is gradually 
raised until in the rotation of the shaft 23 
the stop 35 on that shaft is brought against 
25 the end of the screw 38 at which period the 
parts are operated at the maximum speed 
and complete synchronism prevails between 
the motion picture machine and the voice 
reproducer device. At this speed the gover- 
30 nor weights will be thrown out under excess 
of speed so as to lessen contact between the 
frictional faces of the disks 14 and 17 and 
lowering the excess of speed occurring the 
collar 21 on the shaft 10 limiting the inward 
35 movement of the sleeve 1G, and the governor 
weights through their spring plates tending 
to promptly restore the normal frictional 
contact between the disks 14 and 17.- Dur¬ 
ing the operation of the machine if for any 
40 cause it should be found desirable or neces¬ 
sary to vary the speed, this can be effected 
by turning the screw shaft 23 in one direc¬ 
tion to change the speed and by adjusting 
the screw 38 so that the stop 35 will contact 
45 with its end in such adjustment. In order 
to prevent the screw shaft 23 from acciden¬ 
tally turning from its adjustment a brake 
shoe 80 is caused to bear against the collar 
34 under the pressure of a spring 81 as illus- 
50 trated in Fig. 3 of the drawing. 

In Fig. 9 of the drawing I have illustrated 
a modification in which the voice repro¬ 
ducer device is actuated from the governor 
shaft by passing the chain 49 around a 
55 sprocket wheel 82 fastened to the reduced 
portion of the governor drive shaft 10 as 
illustrated in Fig. 9. The operation how¬ 
ever under this modification is the same as 
that already described. 

60 A transmitter of any approved type will 
be used in connection with the record for¬ 
giving forth or transmitting the voice or 
wave vibrations reproduced from the record, 
and a receiver or receivers located at appro- 
65 priate places in the auditorium may be con¬ 


nected in circuit with the electrical trans¬ 
mitter if such type of transmitter be em¬ 
ployed. 

Having described my invention and set 
forth its merits what I claim is:— 70 

1 . A motion-picture and sound reproducer 
machine comprising a motion-picture device, 
a sound reproducer device, said devices being 
geared to run at relatively different speeds, 

a drive member, and a governor-coupling 75 
controlled by the drive member and con¬ 
necting both of said devices and said drive 
member so as to produce unison of action 
between the picture device and the sound re¬ 
producer without change in the relative so 
speeds under fluctuations of speed derived 
from the drive member, substantially as de¬ 
scribed. 

2. A motion picture and sound reproducer 
machine comprising a motion-picture device, 85 
a sound reproducer device, said devices being 
geared to run at relatively different speeds, 

a drive member, a governor-coupling con¬ 
trolled by the drive member and connecting 
both of said devices and the drive member 90 
to produce unison of action between the pic¬ 
ture device and sound reproducer without 
change in their relative speeds under fluctu¬ 
ations of speed derived from the drive mem¬ 
ber, and means for positively moving one 95 
of the elements of the governor-coupling to 
and fro, with relation to the other, to fix 
the normal running speed of the picture and 
sound reproducer devices in unison with 
each other, substantially as described. 100 

3. A motion picture and sound reproducer 
machine comprising a motion-picture device, 
a sound reproducer device, said devices be¬ 
ing geared to run at relatively different 
speeds, a drive member, a governor-coupling 105 
controlled by the drive member and connect¬ 
ing both of said devices and the drive to 
produce unison of action between the picture 
device and sound reproducer without change 

in their relative speeds under fluctuations of 110 
speed derived from the drive member, and 
means for positively limiting to and fro 
movement of elements of the governor-cou¬ 
pling in adjustment of the governor-cou¬ 
pling to and from position for the normal 115 
running speed of the picture and sound re¬ 
producer devices, substantially as described. 

4. A motion-picture and sound reproducer 
machine, comprising a motion-picture de¬ 
vice, a sound reproducer device, said devices 120 
being geared to run at relatively different 
speeds, a drive member, a governor-cou¬ 
pling controlled by the drive member and 
connecting both of said devices and the drive 
member to produce unison of action between 125 
the picture device and sound reproducer, and 
means for actuating the governor-coupling 

to start the picture device and the sound re¬ 
producer in unison at a low speed and raise 
the speed of both devices to the requisite 130 


normal running speed in unison with eaoh 
other, substantially as described. 

5. A motion picture and sound reproducer 
machine, comprising a motion picture de- 

5 vice, and sound reproducer device, a drive 
member, and a coupling connecting the mo¬ 
tion picture device, sound reproducer de¬ 
vice, and drive member^ said motion picture 
device and coupling being tillable independ- 
10 ent of the sound reproducer device, and the 
sound reproducer device having a yielding 
connection with said tillable members, sub¬ 
stantially as described. 

6 . A motion picture and sound reproducer 
15 machine, comprising a motion picture de¬ 
vice, and a sound reproducer device, said 
devices being geared to run at relatively dif¬ 
ferent speeds, a drive member, and a gov¬ 
ernor-coupling controlled by the drive mem- 

20 ber and connecting the drive member 
through power transmission elements with 
both the motion picture device and the sound 
reproducer device, the connection of the 
drive member to the coupling and the con- 
25 nection of the power transmission element 


from the coupling to the motion picture de¬ 
vice and the sound reproducer device being 
at the same end of the governor-coupling, 
substantially as described. 

7. A motion picture and sound reproducer SO 
machine, comprising a motion picture de¬ 
vice, a sound reproducer device, a drive 
member, and a governor coupling connect¬ 
ing the drive member with driven parts of 
the picture machine and the sound repro- 85 
ducer and co-acting with the drive and the 
two driven devices to derive motion from 
the drive and transmit it to both of the 
driven devices and to bring variations occur¬ 
ring in either the picture machine, the sound 40 
reproducer, or the drive under the control 
of the governor coupling the three together, 
substantially as described. 

In testimony whereof I affix my signature 
in presence of two witnesses. 

HENRY THEODORE CRAPO. 

Witnesses: 

William Preston Stunz, 

Charles Abner Benton. 
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UNITED STATES PATENT OFFICE. 

EDWARD H. A MET, OF REDONDO BEACH, CAT.TP ngR.irrA 

/ 

COMBINATION APPARATUS FOB SYNCHRONIZING MOTION AND SOUND 

REPRODUCTIONS. 

1,065,576. specification of Letters Patent. Patented June 24,1913. 

Application filed September 5 , 1911. Serial No. 947,799. 

To all whom- it v,ay concern : tion to drive the tw-o machines at proper 55 

Be it known that I, Edward H. Am et, a speeds; but I prefer mechanical means as 
eitizen of the United States, residing at the crank drive operated by hand is the 
Redondo Beaeh, m the county of Los An- adopted drive for motion picture machines. 

5 geles and State of California, have invented It is not necessary to illustrate all the 
a new and useful Combination Apparatus forms in which the invention may be carried 60 
for Synchronizing Motion and Sound Re- out and I shall illustrate only the form I at 
productions, of which the following is a present consider the most practical, and in 
specification. which the machines are geared together and 

10 An object of tlie invention is to provide the sound record machine is made to depend 
means whereby motion pictures may be re- upon the picture machine for its proper 65 
produced with 9uch verbal portions and speed. 

sound effects as would or should naturally In this specification the term sound rec- 
emanate from or accompany the acts of the ord machine includes both the sound record- 
15 characters or cbjeets photographed in the; mg and the sound reproducing apparatus, 
motion picture such as conversation, music, and the term motion picture machine, in- 70 
birds singing, bells ringing, whistling, etc. , eludes both the camera and the projection 
An object is to maintain synchronism be- machine, 
tween motion and sound reproductions by In carrying out this invention it is de- 
20 simple mechanical means. , sirable that die sounds be reproduced near 

Another object is to provide in synchro- the points from which they appear to ema* 75 
nism, the necessary records of the sound and note and in some instanoes this may be de¬ 
motion aets; to reproduce the same in syn- ; eomplisbed by extending a connection from 
chronism with minimum destructive or the motion picture machine to a station be- 
25 wearing action upon the picture film; and low; behind at one side of or elsewhere near 
to provide for accurately starting the mo- to the screen upon which the picture is to be 80 
tion and sound reproducing devices together, projected; and in other instances the sound 
It is necessary in order, to maintain the: reproducing machine may be at the same 
synchronism that provision be made where- station with the motion picture projecting 
30 by allowance for breakage of the film may machine, and the transmission and reproduc- 
be accurately made so that in case a portion: tion of the sounds at the appropriate loea- 85 
of the film is broken or cut out the film can tions be effected by electrical means. In 
still be adjusted synchronously relative to; such electrical transmission the sound re- 
the sound record. producing machine may be provided with a 

35 The invention comprises the eombina- carbon telephone transmitter instead of the 
tion with a motion picture machine and a usual amplifying horn, and may be con- 9 ) 
sound record machine of means for con- nected in a circuit having a telephone re- 
necting the same so that when one of said .eeiver at the appropriate station. It is not 
machines is operated at its proper speed the neeessary in this application to illustrate 
40 other of said machines will be operated at such an arrangement as the same is exem- 
its proper speed. plified in my companion application, Se- 95 

The invention also includes means for rial Iso. 636,740, filed July 3,1911. 
starting the sound record machine at the It is obvious that a combined motion' and 
proper instant relative to the film subject of sound reproduction of any considerable 
45 the picture machine. length may require the use of a considerable 

The connecting means may be electrical or number of sound record devices as phono- 100 
mechanical. For instance, the two machines graph record cylinders or "Victor record 
may be connected to a constant speed elec- disks and I shall therefore illustrate the ap- 
tric motor having driving pulleys in proper j paratus as applied for operating an lndefi- 
50 proportion to give the required speeds to j nite number of sound reproducing machines 
the two machines; or the machines may be j that may be successively thrown into and 105 
widely separated where the required cur- ! out of operation all being driven from one 
rent is obtainable, and driven by induction ! synchronising mechanism operated by con- 
motors having pulleys in the proper propor- « nection with the motion picture machine. 
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The invention may be understood by ref¬ 
erence to the accompanying drawings. 

Figure 1 is a broken plan, partly diagram¬ 
matic, of apparatus constructed in accord- 
5 ance with and for the purpose of carrying 
out this invention as applied with the mo¬ 
tion picture machine on one side and the 
sound machine on the other side of the pic¬ 
ture screen. Fig* 2 is a fragmental elevation 
10 partly in section on line a; 2 ,- Figs. 1 and 3, to 
illustrate the electro-pneumatic means for 
starting and stopping a sound record. Fig. 
3 is an elevation from the left of Fig. 2 
showing a picture ribbon or film in’.place 
15 and broken to contract the view. Fig. 4 is 
an elevation of the means for controlling 
the speed of the motion picture projecting 
machine and also illustrating part of the 
gearing between said machine and the sound 
20 reproducing machine. Line a; 4 , Fig. 5, indi¬ 
cates the plane of sight, looking in the direc¬ 
tion of the arrows. Fig. 5 is a sectional ele¬ 
vation from line z 5 , Fig. 4, illustrating the 
centrifugal governing device. Fig. 6 is a 
25 sectional detail of the connection between 
the crank and the driving shaft of the mo¬ 
tion picture machine. 

The crank 1 of the motion picture machine 
2 , is connected with the driving shaft 3 
so through a regulatable slip frictional connec¬ 
tion, which, as shown in Fig. 6 comprises a 
friction wheel 5 rotatably mounted on a 
stem 6 which extends axially from the fric¬ 
tion hub 7, that is fixed by a set screw 8 on 
35 the driving shaft 3 . Said friction wheel 5 
is held in frictional engagement with the 
hub 7 through a shoe 9 of fiber or other 
suitable material by a regulating nut 10 
screwed on the stem 6 against the pressure 
40 spring 11; said stem, nut and spring being 
contained in the hollow, body 12 of the 
crank 1 . By tightening or loosening the 
nut 10 the force exerted through crank 1 to 
turn the shaft 3 may be increased or de- 
45 creased. When the resistance of the shaft 3 
exceeds the regulated force the crank will 
slip relative to the shaft. 

A fly wheel 13 is mounted on a shaft 3" 
which is connected with the shaft 3 through 
50 the trains a, £>, of gearing, and a centrifugal 
governor 14 is provided to exert a retarding 
effect on the shaft 3", and consequently on 
shaft 3 when the required speed has been 
reached thus allowing the shafts 3 and 3" 
55 to be turned to but not exceeding the regu¬ 
lated speed. By turning the crank 1 , some¬ 
what faster than the determined spee'd, the 
shafts 3 and 3" will be made to run con¬ 
stantly at the regulated speed. 

60 The governor 14 comprises a head 15 fixed 
by a pm 16 to the shaft 3" and provided 
with fingers 17 that are pivoted at 18 to the 
head, and are connected by springs 19 with 
centrifugal arms 20 which are pivoted to the 
65 head by pivots 21 at one end and are pro¬ 


vided at the other end with weights 22 which 
overcome the springs 19 when the speed 
limit is approached and act through the 
brake shoes 23 on the brake rim 24, thereby 
producing friction which will cause suffi- 70 
cient slippage of the friction wheel 5 to 
prevent the speed limit from being exceeded. 

The fingers 17 are movable on their pivots 

18 to throw the springs 19 toward the shaft 

3 and are held in opposition to the springs 75 

19 by the conical cup 25 which rotates with 
the shaft 3" and fingers 17, and is provided 
with a flange 26, which extends into a groove 
27 of a rotatable head 28 that turns on an 
adjusting screw 29 which is screwed through g 0 
an arm 30 that forms a bearing for one end 

of the shaft 3" and is carried by the frame 
31 to which the brake rim 24 is fixed by the 
cap screws 32 

The motion picture film 33 is driven by 85 
the usual mechanism not shown, which is 
driven from the crank 1 and it is thus seen 
that by means of the governor 14 and slip 
joint 4 the picture machine and its ribbon 
33 can net be raced. 90 

A train of gears c connects a sprocket 
wheel 34 with the shaft 3" and said sprocket 
wheel is connected by a sprocket connection 

35 , .which may be a sprocket chain or a 
perforated belt, with a second sprocket wheel 95 

36, that is fixed on a rotating element, as the 
shaft 37 which may be provided with a fly 
wheel 38. It is thus seen that when the 
motion picture machine is operated by its 
driving means, as the crank 1, the shaft 37 100 
will be driven at a speed determined by the 
speed of the motion picture machine so long 

as the speed of the driving means 1 . equals. 
or exceeds the regulated speed. A collar 39 
fixed to the shaft 37 holds an armature form- 105 
ing sprocket wheel 40 that is loosely mounted 
on the shaft 37 in close relation to the elec¬ 
tro-magnet 41, which is fixed to said shaft. 
When the electro-magnet is energized the 
sprocket wheel 40 is caused to rotate with no 
the shaft 37. The elements 40 and 41 con¬ 
stitute an electro-magnetic clutch. The cir¬ 
cuit 42 of the magnet is controlled by the 
keys 43 , 44 , and an automatic control actu¬ 
ated from the film. The sprocket wheel 40 115 
is connected by a suitable connection, as the 
perforated belt 45, with the shaft 46 of 
the sound record machine 47, which machine 
in the instance shown has a horn 48, suitably 
arranged relative to a screen 49 upon which 120 
the motion picture is to be projected. Bv 
the arrangement described the motion pic¬ 
ture machine and the sound reproducing 
machine connected thereto may each be ad¬ 
justed to the speed which will give the most i 25 

E erfect individual reproductions and still 
ear to each other such ratio of speeds that, 
if they are started in register they will con¬ 
tinue in register throughout the reproduc¬ 
tion. It is understood that any number of 13 a 
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talking machines may be thus connected 
with the motor shaft 37 and electro-magnet 
clutches and circuits therefor may be em¬ 
ployed, and that all the circuits may be con- 
5 trolled from one station. One such talking 
machine is shown in plan and an electrical 
circuit 42' closable by the contacts d , e to 
cut in another sound reproducing machine 
is shown. The connection between any talk- 

29 ing machine and the shaft 37 will in each 
instance, comprise a clutch and connection 
like those shown, whereby the motion from 
the connection- 35 may be applied to operate 
the shaft of a talking machine. 

15 The film 33 may be provided at appro¬ 
priate points with perforations 50 capable 
of affording communication, between a com¬ 
pressed air port 51 and an air duct 52 in the 
ribbon guide 52' that supplies air to operate 
20 a diaphragm 53 which carries a movable con¬ 
tact 54 that connects with the stationary con¬ 
tact 55 when the air pressure is on the dia¬ 
phragm; thus completing an electrical cir¬ 
cuit 56 which may be cut-in by the push 
25 button switch 57 and which energizes an 
electro-magnet 58 to operate a spring re¬ 
turned armature 59 that carries a pawl 60 to 
engage a ratchet wheel 61. thereby to rotate 
a contact wheel 62 provided with contacts 

30 63 for connection with the yielding contact 
point 64 that is held bv a spring 65 in the 
path of the contact 63. being regulated by a 
screw’ 66 so that the distance it is allowed 
to project into said path may be increased 

35 or decreased. The spring 65 makes a con¬ 
nection with one side of the circuit 42 so 
that when the contacts 63, 64 complete the 
circuit 42, the electro-magnet41 of the clutch 
39 is energized so that the sprocket wheel 40 
-40 will be driven and consequently the sound 
reproducing machine will be operated. It 
is thus seen that w’hen one perforation 50 
passes the port 51 the circuit 42 will be 
closed, and when the next perforation 50 
45 passes the pert 51, the circuit 42 will be 
opened: thus causing the talking machine to 
alternately operate and cease operation. 
The number of teeth in the ratchet w’heel 61 
of the step bv step circuit closer equals twice 
60 that of the number of contacts for the con¬ 
tact w’heel, so that one operation of the arma¬ 
ture 59 will move the contact w’heel to.make 
contact betw’een the contact 63 and one of 
the contacts 64: and the next movement of 
55 the armature will break such contact.. The 
perforations 50 in the film or ribbon 33 are 
placed on the dividing lines 67 between the 
image carrying spaces 68 , so that said perfo¬ 
rations w’ill pass between the light and the 
63 lens at the moment the shutter of the motion 
picture projecting machine is closed, so that 
no undesirable flashing will occur on the 
screen. 

' In using this instrument for the reproduc¬ 
es tion of an act including visual actions and 


sound accompaniments, the motion picture 
machine requires continuous operation cov¬ 
ering the act and announcements between 
acts but the sound portions of the act are 
not necessarily continuous, and they are 70 
wholly absent during announcements be¬ 
tween acts. It is therefore important that 
the sound record shall only run at the times 
when the act is or should be accompanied by 
sounds. Consequently, in order to economize 75 
the sound record or records, I have provided 
means operated by the motion picture rec¬ 
ord*, ribbon or film to start and stop the 
sound recording or reproducing action of the 
soufid record machine. 80 

The speed at which the motion picture 
camera or projecting machine can be run 
either by hand or by power, is practically 
limited by nature and is commonly fixed by 
proper gearing at a predetermined number gs 
of exposures per minute, and the sound re¬ 
producing machine record also requires a 
certain number of revolutions per minute 
for practical reproduction; there being, for 
instance, about sixteen exposures per second 90 
for the picture machine and about 130 revo¬ 
lutions per minute for a phonograph record 
of present usual diameter. It is necessary 
therefore in the first place that the sound 
and picture records shall be produced with 95 
relation to each other so that each may have 
its appropriate speed, and that in the repro¬ 
duction of the act said speeds shall be main¬ 
tained. It is also necessary if the sound 
record is not to be continuously operated 190 
that its operation shall be absolutely con¬ 
trolled relative to that of the picture record. 

In other w’ords, the feed of the motion pic¬ 
ture film or record must bear a fixed and 
positive ratio to the feed of the sound 195 
record device, and the sound record de¬ 
vice must start and stop operating its 
sound reproducing mechanism at times de¬ 
termined by the picture record. As an illus¬ 
tration, the two record devices may be no 
likened to two link belts running side by side 
over the same gear during the periods when 
the sound should accompany the action of 
the motion picture character or subject. 

This relative movement between the two 115 
record devices must be initiated and ter¬ 
minated at exactly the right instants. 

To prepare the records for reproducing 
an act, the following operations may be per¬ 
formed : 120 

First. The sound record will be produced 
in proper time for the act. This may be 
done while the act is being rehearsed, or may 
be done independently of any rehearsal of 
the actors, whichever course may be neces- 125 
sary or advisable. The sound record will 
also be given a starting signal as three 
whistles or the words ki one, two, three.*’ 

Second. The sound record device thus 
prepared will be put in the sound repro- 130 



ducing machine of an apparatus of this 
kind provided with a camera. The act will 
then oe staged for performance and the 
motion picture machine, viz., the camera, 

5 will be started. 

Third. When all is ready for the sound 
producing action, • the operator will press 
the push button switch 43 thus energizing 
the electro-magnet and causing the record 
10 driving shaft 46 to rotate, thus operating 
the sound record device 69 until the start- 1 
ing signal is sounded, thereby; and there¬ 
upon the act will be performed; the actors 
being guided in time by the reproduced 
15 sounds; fitting the appropriate actions 
thereto while trie camera is taking the pic-" 
tures. The attendant will operate the push 
button to open the circuit at the times when 
the acts are silent and to close the circuit 
20 when sounds are again required and the 
performance continues until the picture has 
been taken in time with the sound record. 

Fourth. The picture film or ribbon will 
then be developed and the perforations 50 
25 will be made on the dividing lines between 
the spaces 68 on which those pictures occur 
at which the sound record was started or 
stopped so that when the film is run 
through the projection machine of this ap- 
30 paratus, the automatic action to start and 
stop the sound record will be caused as 
hereinbefore explained. 

In order to cause the same picture record 
ribbon to sUrt and stop the various sound 
35 effects at appropriate times, other holes 
out of line with the holes 50, as indicated 
at 50', Fig. 3, may be made in the ribbon, 
and one or more other electro-pneumatic 
diaphragms with appropriate air ducts con- 
40 trolled by their respective line of holes may 
be applied within reasonable limits to op¬ 
erate step by step, through a circuit closer, 
the several sound record machines. 

In order that the synchronism of the 
45 sound and motion record devices may be 
maintained or restored in spite of breakage 
of the picture ribbon or destruction <of 
portions thereof, the ribbons will be sup¬ 
plied at intervals with consecutive desig- 
50 n at ing characters as the numbers 69 so 
that if one or more sections of the ribbon 
become injured or destroyed, duplicates of 
such sections nay be ordered and appro¬ 
priately insert^ in the ribbon from which 
55 the damaged sections are removed. 

It is understood that various effect-pro¬ 
ducing means operated from the picture 
record device, as the ribbon of the picture 
machine, may be employed in connection 
60 with the picture machine, as for instance, 
mechanical devices for producing sound ef¬ 
fects, as thunder, clatter of horses’ hoofs, 
drum-beating, etc., and I regard this in¬ 
vention as being, applicable through a wide 
range of equivalents. 


It is understood that the purpose of using 
the electro-pneumatic arrangement is to 
readily operate the starting and stopping 
means without injury to the film, and that 
the holes, that is to say the margins of 70 
such holes, may be made to operate, me¬ 
chanically, various mechanical arrange¬ 
ments by which said starting and stopping 
may be effected. Such mechanical arrange¬ 
ments are recognized as equivalents of the 76 
electro-pneumatic means snown, and their 
illustration is not herein attempted. 

The air discharging from the air duct oil 
the film will have a tendency to keep the 
film free from dust. • go 

I claim:— 

1 . The combination with a motion pic¬ 
ture machine provided with a ribbon, of 
pneumatic means to apply pneumatic pres¬ 
sure to one side of the ribbon; said ribbon g 5 
being provided with perforations; a dia¬ 
phragm arranged to be operated by pres¬ 
sure passing through such perforations; 

an electric circuit opened and closed by 
operation of said diaphragm; an electro- 90 
magnet in said circuit; an armature actu-' 
ated by said electro-magnet; a sound. re¬ 
producing machine; mechanism driven by 
the motion picture machine to operate the 
sound reproducing machine; and means 95 
controlled through said armature for op¬ 
eratively connecting and disconnecting the 
sound reproducing machine with said 
mechanism. 

2 . A motion picture machine comprising iqo 
a ribbon and means for operating said rib¬ 
bon; said ribbon being provided with pic¬ 
ture spaces and with perforations, on the 
lines between said picture spaces; means 

to supply pneumatic pressure on said pic- 105 
ture ribbon, a sound reproducing macnine 
and electro-pneumatic means actuated 
through said perforations to control the 
operation of the sound reproducing ma¬ 
chine. 110 

3. The combination with a motion pic¬ 
ture machine and a sound reproducing ma¬ 
chine, of mechanism for transmitting motion 
from the picture machine to the sound re¬ 
producing machine; an electro-magnet for 115 
controlling said mechanism; an electro-mag¬ 
net controlled by the movement of the rib¬ 
bon of the motion picture machine; and step 

by step mechanism operated, by the last- 

named electro-magnet. for energizing and 120 
deenergizing the first named electro-magnet. 

.4. The combination with a motion picture 
machine and a sound reproducing machine 
of an electro-magnet; mechanism operated 
by the motion picture machine for operating 125 
the record device of the sound reproducing 
machine^ means controlled by said electro¬ 
magnet to control the operation of the sound 
reproducing machine through said mecha¬ 
nism ; a step by step circuit closer to control 130 
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said electro-magnet and an electro-magnet 
controlled by the film of the motion picture 
machine to operate the step by step circuit 
closer. 

5 5. In an apparatus of the class set forth 

a step by step circuit closer comprising a 
ratchet wheel and a contact wheel; said 
ratchet wheel having twice as many teeth as 
the contact wheel; a motion picture machine 
10 provided with a ribbon; an electrical cir¬ 
cuit having contacts which are connected 
and disconnected by the operation of the pic¬ 
ture machine ribbon; an armature to oper¬ 
ate the ratchet wheel; a magnet in said cir- 
15 cuit to operate the armature; a sound re¬ 
producing machine; mechanism for operat¬ 
ing the sound reproducing machine in syn¬ 
chronism with the motion picture machine; 
means to operatively connect and disconnect 
20 said mechanism and the sound reproducing 
machine, and an electrical circuit opened 
and closed by said step by step circuit closer 
to control said connecting and disconnecting 
means. 

25 6. The combination in a motion picture 

and sound reproducing means, of a motion 
picture ribbon having therein perforations 
spaced therealong, means to apply fluid 
pressure to one side of the ribbon, and elec- 
30 tro-pneumatic sound reproducing machine 
controlling means on the other side of the 
ribbon to be operated by fluid pressure 
through the perforations. 

7. In a motion picture and sound repro- 
35 ducing apparatus, the combination with a 
motion picture ribbon having holes, of means 
for supplying air pressure, a sound produc¬ 
ing machine and electro-pneumatic means 
operated by the passage of air under pres- 
sure through said holes, for the purpose of 
starting and stopping the sound-producing 


machine in synchronism with said motion 
picture ribbon. 

8. The combination with a motion picture 

i ribbon having perforations therethrough; of 15 
• a guide having an aperture of proper dimen- 
j sion and arranged to communicate with said 
j perforations as the ribbon is operated; 

I means to supply to the ribbon air under 
pressure forced through said aperture; an 50 
electro-pneumatic device in opposition to 
said aperture to be operated by the air at 
such moment as the perforation in the mo¬ 
tion picture ribbon coincides or registers 
with said aperture; a sound-producing ma- 55 
chine used to produce the sounds which 
accompany the movements of the motion 
picture characters or objects as specified, and 
! mechanism controlled by said electro-pneu¬ 
matic device for starting or stopping the 60 
sound-producing machine at proper times. 

9. The combination with a motion picture 

ribbon feeding device having a centrifugal 
speed controlling governor and a friction 
driving crank adjustable to drive the said 65 
motion picture ribbon feeding device with¬ 
out overpowering the controlling, effect of 
the centrifugal governor; of a sound-pro¬ 
ducing machine and electro - pneumatic 
means for starting and stopping said sound- 70 
producing machine, said electro-pneumatic 
means operated by holes made in the proper 
places through the moving picture ribbon 
fed by the said motion picture ribbon feed¬ 
ing device as specified. 75 

In testimony whereof, I have hereunto 
set my hand at Los Angeles, California, this 
30th day of August, 1911. 

EDWARD H. AMET. 

In presence of— 

James R. Towxsend, 

L. Belle Rice. 
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To all whom it may concern: 

Be it known that I, Edward H. Amet, a 
citizen" of the United States, and a resident 
of Redondo Beach, in the county of Los 
5 Angeles, State of California, have invented 
a new and useful Combined Phonographic 
and Motion-Picture Apparatus for Produc¬ 
ing Indexed Synchronous Records, of which 
the following is a specification. 

10 This invention relates to the art of repro¬ 
ducing action in both audible and visual ex¬ 
pressions and is applicable with apparatus 
of the character set forth and claimed in 
Letters Patent of the United States No. 
15 1,065,576, granted to me June 24, 1913, for 
combination apparatus for synchronizing 
motion and sound reproductions, and in my 
co-pending application for combined phono¬ 
graphic and motion picture machine filed 
20 April 21,1913, Serial No. 762,553. 

An object of this invention is to provide 
means whereby the sound and visual action 
recorded by means of my said combined pho¬ 
nographic motion picture machine can be 
25 reproduced by means of my said combina¬ 
tion apparatus for synchronizing motion 
and sound reproductions. In order to attain 
this object it is necessary to so mark the 
record devices for the records of the sound 
30 and visual action, that they can invariably 
be made to bring the dual records into reg¬ 
ister for synchronous reproduction in my 
said patented reproducing apparatus where¬ 
in the picture record device controls the op- 
35 eration of the sound record device by operat¬ 
ing means located in certain relation to the 
visual record. 

An object of this invention is to provide 
means whereby the dual record devices may 
40 be provided with index markings having 
corresponding relation to their respective 
records so that the synchronously produced 
sound and visual records may be invariably 
brought into register in the reproducing ap- 
45 paratus and so that when said operating 
means of the visual record device comes into 
operation to start the sound record device 
into operation, the dual records will be in 
such position that the synchronous parts of 
50 the action will be synchronously reproduced 
throughout the subsequent simultaneous op¬ 
eration of the dual record devices. 

By means of the apparatus shown in the 
said co-pending application a fixed ratio of 


motion between the photographic and pho- 55 
nographic recording devices is established 
and maintained and it therefore becomes 
necessary to establish indexes which mark 
the two records simultaneously with exact¬ 
ness at the points of beginning. Where the 60 
picture device controls the time of starting 
the sound record device, it is absolutely nec¬ 
essary that said records be started with the 
places of beginning exactly coincident, 
otherwise the reproduction of the two rec- 65 
ords will conflict and will distress the senses 
of a listening observer. To avoid such con¬ 
flict is a very difficult problem, and in at¬ 
tempting to arrive at a solution of such prob¬ 
lem if is necessary that attention be given 70 
to the fact that marks for indexing the in¬ 
cipient points of picture and sound records 
simultaneously produced may be either arbi¬ 
trarily established with some degree of coin¬ 
cidence or can be accurately established by 75 
the method herein shown. 

An object of the invention is to accurately 
establish the same so that the dual reproduc¬ 
tion will be in perfect synchronism. 

I am aware that over a decade ago it was 80 
proposed that a signal such as jthe ringing 
of a bell or blowing of a*whistle might be 
given some seconds before the commence¬ 
ment of a piece to mark a sound recording 
device, it being suggested that in reproduc- 85 
ing the piece a picture reproducing device 
might be staged at the exact moment for , 
synchronous reproduction; but it is well 
known that up to the present time the syn¬ 
chronous reproduction of the sound and 90 
scene of a piece has not been accomplished 
in a popular manner. I apprehend that this 
is because of the impossibility of securing 
a practical synchronism by any of the pro¬ 
posed means, the hand of an operator being 95 
so much slower than the sight, thus pre¬ 
venting even a skilled operator from mak¬ 
ing a success. Furthermore the visible ac¬ 
tion of a sounding whistle or a ringing bell 
is seldom if ever synchronous with the sound 100 
of such bell or whistle and to secure a sat¬ 
isfactory synchronism of the sound and 
right part of a reproduced piece such as a 
play or opera has never yet been accom¬ 
plished to the satisfaction of a public audi- 105 
ence. I have overcome this difficulty by the 
very simple invention herein amplified and 
described and which consists essentially in 
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providing, in combination with a combined 
phonographic and motion picture machine 
having means for producing photographic 
and. auditory records in unison, means for 
$ marking the photographic record, means for 
marking the auditory record, and means for 
simultaneously operating said record means, 
so that while the two record devices are in 
operation both may be marked at the same 
10 instant and then > by continuing to operate 
the two record-making machines synchro¬ 
nously, either will receive its record in exact 
time; and it is always possible thereafter to 
start in true register with each other, the 
25 records as ^synchronously' produced after 
such marking; it only being necessary to 
bring into operative position the correspond¬ 
ing signal marks and start the two machines. 
In my said combined machine shown in 
20 .said co-pending application there was no 
means whereby exact synchronism could be 
secured in said reproducing apparatus ber 
tween the motion of the auditory and visual 
records, nor has there heretofore been any 
25 means whereby it was possible. to start said 
records in a reproducmg apparatus with 
the exactitude necessary for producing an 
actual synchronous reproduction of the natu¬ 
rally connected auditory and visual per- 
30 formance. 

; It is understood and practically demon¬ 
strated that the lapse of time between the 
reception of the visual and auditory impres¬ 
sions upon the sensory nerves and the volim- 
36 tary operation of mechanism by the hand of 
the person receiving such sensations is' so 
great as to produce a discordant effect by 
reason of a hiatus or lapse between the pro¬ 
duction of a motion picture action and a 
-40 sound record action where the starting of 
the sound record for the purpose of syn¬ 
chronizing with the motion picture has been 
effected through the medium of an attendant 
observing the picture and operating the 
46 starting mechanism for the sound record. I 
It is necessary for satisfactory synchronism 
of the reproduction, of the two records that 
apparatus such as described in my co-pend- 
ing application be started by means superior 
60 to any that have heretofore been known, 
otherwise the reproduction will be unsatis¬ 
factory except by accident or exceeding skill 
upon the part of the operator. 

An object Of this i nvention is to make pro- 
68 vision whereby the records can be invariably 
synchronized with absolute accuracy at the 
beginning or at any part of the motion pic¬ 
ture action where it is desired to introduce 
the sound action. This I have accomplished 
15 by providing a combined phonographic and 
motion picture, machine having means for 
producing photographic and auditory rec¬ 
ords in unison, means for marking the pho¬ 
tographic record, means for marking the 
99 auditory record, and mechanism' connected 


with both said marking means to simultane¬ 
ously operate the same; and I regard the in¬ 
vention as basic and pioneer in that I .pro¬ 
vide connected mechanical markers for 
simultaneously establishing an index mark- 70 
ing on a photographic and also on a phono¬ 
graphic record device; there being means for 
moving said record device at the time of 
such marking whereby the index markings 
are placed at the inceptive points of dual 75 
operation of said' devices to establish perfect 
registry of the records for reproduction in 
unison. The index markers should produce 
upon the picture record device and upon the 
auditory record device, record index marks 80 
of like length for the reason that the begin¬ 
ning of one signal before the other, or the 
continuation of one signal after the other 
had ceased would leave the operator without 
any exact index of the points that are to 85 
register with.each other. By my invention 
the index m^rks on both record devices are 
made of equal duration as will be fully un¬ 
derstood from the subjoined description and 
the accompanying drawings. 90 

Other objects will be disclosed as the de¬ 
scription progresses. 

The invention possesses advantageous fea¬ 
tures that, with the foregoing, will be set 
forth at length in the following description, 95 
where I shall outline in full that form of 
invention selected for illustration in the 
drawings accompanying and forming part 
of the present specification. 

The novelty of the invention will be in- 100 
eluded in the claims succeeding said descrip¬ 
tion. From this it will be apparent that I 
do not restrict myself to the Rowing made 
by said drawings and description as I may 
aaopt many variations within the scope of 10r> 
my invention as expressed in said claims. 

The interval of variation permissible in 
the register of the parallel records of the 
respective machines reduces the production 
and reproduction of successful dual records 110 
to a matter of the finest adjustments of 
speed and register. 

An object of this invention is to secure 
perfect register between the two records for 
simultaneous reproduction. 115 

To insure definite uniformity in the speed 
of the respective machines, the most prac¬ 
tical method, as set forth in said copending 
application is to mount the phoaegraph rdc-—— 
ora mandrel on an integral extension of the 1: * 0 
drive, shaft of the motion picture camera.. 

For ease in elucidation, it is well to fix 
in the mind that in the present instance both 
the visual and the auditory records are 
linear. Hie photographic or visual is a sue- 
cession of pictures. The phonographic or 
auditory is an indented line on a cylinder, 
tape or disk, or it may be a Paulsen magnetic 
record on a steel wire. This gives two or 
more parallel records moving forward at 
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a uniform speed, each record distinct and 
independent of the other in its inherent 
qualities, but interdependent for the desired 
compound result. 

5 There are periods in most, performances 
(that might be the subject of the recording 
machines) wherein the action will proceed 
in silence. For instance, the placing of a 
blast would be interesting visually and have 
10 no-auditory interest, until the moment of 
explosion and then the sounds of the ex¬ 
plosion . should be reproduced until its 
echoes die away. Therefore, it is necessary 
to introduce means for simultaneously and 
15 definitely index marking the inceptive points 
where it is desired that the plural records 
begin to cooperate. Because of its flexibility 
in transmission, and instantaneous action, 
and for other important reasons, the mark- 
20 ing of the several records is preferably ac¬ 
complished electrically. 

In ithe drawings: Figure 1 is a side eleva¬ 
tion of a combined machine constructed in 
accordance with this invention. Fig. 2 is a 
25 plan view from above of the battery box 
holding the portable source of electric en¬ 
ergy for operating the various circuits illus¬ 
trated in Fig. 1 and is to be read in connec¬ 
tion with that figure. A microphone trans- 
30 mitter is also shown in the same circuit with 
the film marker and phonographic record 
marker, which latter comprises a telephone 
receiver and an auditory signal device to 
i intermittently actuate said receiver. Fig. 3 
35 is a wiring diagram illustrating the elec¬ 
trical means for marking or indexing the in¬ 
dependent records. Fig. 4 is an end eleva¬ 
tion of the sound absorbing universal joint 
interposed between the contiguous ends of 
40 the shafts of the camera and phonograph. 
Fig. 5 is a plan view of the same in cross 
section taken on the line V—V. Fig. 6 is a i 
full-sized detail in side elevation of the 
magnetic film marker for marking the pho- 
45 tographic record or negative. Fig. 7 is a 
diagrammatic plan of the -alternate pneu¬ 
matic means for simultaneously marking the 
companion records. 

In the combined phonographic and motion 
50 picture machine, any suitable means for 
producing photographic and auditory rec¬ 
ords in unison may be employed; and in 
combination with such means, I provide in 
the present instance means for marking the 
66 photographic record device, means interde¬ 
pendent therewith for marking the auditory 
record device, and means under control of 
the operator for simultaneously operating ■ 
said record device marking means, as will 
*° now be fully disclosed, so that the index 
marks established upon the photographic 
negative and upon the master sound record 
may be reproduced respectively upon the 
positive film and the companion sound rec- 
65 ord device in such a manner that said film 


and its companion sound- record device can 
be brought into perfect registry in the re¬ 
producing machine. These index markers 
are of use in machines of mathematical pre¬ 
cision to synchronously operate the auditory 70 
and visual records, an object being to have 
the initially moving record to control the 
starting of the record to be synchronized 
therewith. 

In detail the construction consists* of the 75 
usual motion picture tripod 1 , of the port¬ 
able outfit for making motion picture rec¬ 
ords, or any suitable table or foundation in 
the fixed or reproducing outfit. The base 
consists of a platform 2 to receive the cam- 80 
era 3, and having the side extensions 4 form¬ 
ing a hollow frame in -which the phonograph 
5 provided with recording mechanism is 
hung. This base is revoluble on the hori¬ 
zontal plane around the vertical pivotal pin 85 
6 , fixed on the tripod head 7. The phono¬ 
graph is fixed to the base board 8 resting 
upon the resilient balls 9, extending into 
hemispherical sockets at the four corners in 
the base board. These balls are also con- 90 
fined' within similar sockets formed in the 
sub-base 10 that is hung in the hollow frame 
by the supporting brackets 11 , fixed to the 
side bars 4. The frame is steadied by the 
straps 12, extending from the top of the 95 
camera at 13 to the ends of the frame at 14 
on both sides. All extraneous vibrations 
that might reach the phonograph through 
the base are absorbed by the hollow rubber 
balls 9. This peculiar construction of vibra- 100 
tion absorbing mounting will be claimed in a 
separate application for patent. The exten¬ 
sion sleeve couplings 15 find 16 are respec¬ 
tively fixed to the ends of the drive shaft of 
the camera and the intermediate shaft 17. lOo 
These sleeves are provided with the flanges 
18 and 19 that are fixed to the heads 20 and 
21 that are joined together by being fixed 
(preferably by adhesion) to the annular 
wooden or fiber ring 22 . This drum-like llo 
structure is vented through the hole 23 to 
relieve any concussion due to end thrust 
from either of the joined shafts, or the 
heads may be open in spider-like construc¬ 
tion. The heads 20 and 21 are preferably of lio 
oil-impregnated flexible leather, or sheet 
rubber, having sufficient tensile strength to 
transmit the power necessary for rotation 
without buckling or distortion. Having no 
sound-conducting properties, the heads 20 120 
and 21 isolate the respective machines and 
break up any sound vibrations jn the re¬ 
spective drive shafts. The flexibility of 
this novel coupling also compensates for 
any disalinement of the joined shafts and i25 
acts as a “universal joint.” The extension 
arm 24 is attached to the side of the phono¬ 
graph at 25. The pillar bearings 26 at¬ 
tached to this arm act as mountings for the 
shaft 17. This shaft is fixed in axial aline- 130 
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ment with the mandrel shaft extension 27 
of the phonograph, journaled in the out- 
bearing 28 mounted on the arm 24. 

The magnetic clutch comprises the mag- 
5 nets 29—29 fixed upon the core bar 30, 
that is fixed upon the end of the shaft 17 
and the armature disk 31 that is slidably 
splined on the end of the extension shaft 27. 
It is the function of this clutch to instantly 
10 and positively set, to start the phonograph 
mandrel rotating kt full speed when the 
clutch circuit is closed, as hereinafter de¬ 
scribed. The shaft 17 rotates constant with 
the camera shaft The relative heavy fly 
15 wheel 32 fixed upon the shkft 17 has more 
than sufficient*stored momentum at all times 
to overcome the inertia of the phonograph 
mechanism, to instantly start the same at 
full speed when the magnetic clutch locks. 
20 For the sake of effect, it is sometimes de¬ 
sirable that the phonograph be operated 
only when the exigencies of the subject of 
the record call for it. Hence necessity for 
starting the sound record at various times 
25 during the production may arise. Said 
starting must be such that absolute unison 
in the making of the companion records be¬ 
ing taken is secured, whereby in their sub¬ 
sequent reproduction the absolute unison of 
30 the selected portions of the phonographic 
records can be interjected in perfect regis¬ 
ter with the contemporaneous portions of 
the photographic record. 

The motion picture camera is conventional 
35 in general construction. The electro-mag¬ 
netic film marker consists of the magnetic 
coils 33 preferably fixed upon the plate 34 
hinged to the frame of the drive mechanism. 
This plate is the swinging cover for the film 
40 guide and exposure opening. The armature 
35 of the coils is pivoted at 36 and provided 
with the downward extension arm 37 pro¬ 
vided with a marking point 38 extended 
through a perforation in said cover plate. 
45 The upper end of this arm is bent at a right 
angle 39 on the opposite side of the pivot 
and is provided with a tension spring 40 
with its opposite end attached to the bracket 
41 fixed to the cover plate. The function of 
60 this spring is to keep the marking point out 
of contact with the film when tne magnet 
is inoperative. "When the magnet is ener¬ 
gized as hereinafter described, the marking 
point is held in contact with the traveling 
55 film, in which it makes a visible score Tine: 
By closing the switch 42 of the magnetic 
clutch circuit, the phonographic record de¬ 
vice 43 is made to rotate in unison with the 
drive shaft of the motion picture machine 
60 or camera ready to receive both the index 
marks and the sound record from the tele¬ 
phone receiver 51. 

In a split circuit with the photographic 
record marker 45, there is provided a sound 
65 record marker in the form of an auditocy 


signal device, as the buzzer 46, constituting 
an electro-vibrant auditory record marker 
that is also in circuit with the phonographic 
recording mechanism 59 for operating said 
telephone receiver at the will of the operator 70 
to make the auditory index marks on the 
record device 43. By this means an audi¬ 
tory mark may be made on the phonographic 
record device 43 through the medium of the 
telephone receiver 51, which fonns a part 75 
of said recording mechanism, at the same 
instant that the film is marked by the photo¬ 
graphic record marker. 

The switch mechanism shown at 44, 60 
* and 61, in Fig. 3, is designed for simulta- 80 
neous and alternative operation of the 
markers or indexing devices 45 and 46. . To 
mark the records simultaneously, the switch 
44 alone is. closed, or in lieu thereof the 
switches 60 and 61 may be simultaneously 85 
closed ; thus simultaneously energizing the 
electro-magnets of said markers and tnere- 
I by operating the markers. To mark the 
records alternatively or independently of 
each other, the switch 44 being open, either 90 
of the switches 60 or 61 may be closed as re¬ 
quired for the desired marking. 

For taking sound records at a distance not 
possible with the ordinary phonographic re¬ 
corder, the receiving horn 47 is provided 95 
with a telephonic transmitter 48 attached to 
a flexible cable 49, and wired in the usual 
way through a battery 50, an induction cojl 
and a telephonic receiver 51 in operative 
relation with the recording mechanism of 100 
the phonograph. The switch 62 in the bat¬ 
tery circuit is provided to switch off the bat¬ 
tery when it is not in use. 

The above description discloses the me¬ 
chanical elements of a combined machine for 105 
simultaneously taking photographic and 
phonographic records in unison. The fol¬ 
lowing description will disclose the electri¬ 
cal. mechanical and manual control of the 
various elements recited. By sound part is lie 
meant the parts of the performance which 
are addresse 1 to the auditory senses. 

In many cases such as operatic perform¬ 
ances where it is desired that the action and 
sound accompaniment shall be continuous H5 
throughout the entire performance, the 
switch 44 will be momentarily closed by the 
operator before the performance begins, 
thus establishing on both record devices an 
ind e x =mark ii ig by whic h t he regis try of-the 12 a 
two records may be set for reproduction. 
After this initial indexing further indexing 
can be accomplished in like manner or by 
closing the switch 60, at any part of the pro¬ 
duction at which it is desired to introduce 125 
or omit the sound part. 

It may sometimes be desirable to intro¬ 
duce a sound part artificially. For the sake 
of realism, presume that the camtia. is fo¬ 
cused upon an approaching warship; dis- 130 
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t&nce or other circumstances make it inad¬ 
visable to attempt sound recording. A si¬ 
lent picture of the approaching vessel is 
taken until such time as salutes or other 
5 sounds are produced, of which a companion 
sound record is desired.* During the inter¬ 
val in which the camera was taking a silent 
motion photographic record, the phono¬ 
graph remains inoperative. The instant the 
10 operator closes the switch 42 on the camera, 
that closes the clutch circuit,'the energized 
magnets of the clutch attract the armature 
31 and cause the mandrel of the phonograph 
carrying the wax record 43 to rotate. The 
15 operator then closes the switch 44 that 
closes the proper circuit to energize the dual 
marking - devices 45 and 46. This action 
causes the film marker to score the film and 
the phonograph record marker to mark the 
20 sound record; thus establishing’an initial, 
inseptive index point at which the dual com¬ 
panion records register. After the dual rec¬ 
ords have been made as above described, 
they are prepared for reproduction as fol- 
25 low’s: The photographic record is devel¬ 
oped and processed to produce a photo¬ 
graphic negative. Positives are printed 
from this negative. Each positive print dis¬ 
closes the index marks made on the negative 
aO by the film marker. These marks can be 
modified in any desirable manner *to conform 
to the type of machine by which they are to 
be projected. The most desirable method 
is to perforate the record at or hear the 
35 mark and use this perforation as a port in 
a pneumatic device adapted to operate a 
switch controlling the electro - magnetic 
clutch to start the phonographic record as 
set forth in my United States Patent, No. 
40 1,065,576, June 24, 1913. Electric contact 
may be made through this port by contacts 
on opposite sides of the film to operate the 
starting clutch. Various means of utilizing 
the film marks are sufficiently obvious. The 
45 audible mark made on the phonographic 
record will manifest itself when the repro¬ 
ducing stylus reaches it. The vital require¬ 
ment is that the inceptive points of the first 
co-action of the two records be absolutely in 
6Q unison in the subsequent reproductions. 
For the perfect results that can be attained 
with the records marked by my present in¬ 
vention more than mere synchronism is pos¬ 
sible. The register of the inceptive points 
55 can be reduced to an infinitesimal unit of 
time, and a register maintained throughout 
the performance. 

The alternative pneumatic system of op¬ 
erating the record markers consists of the 
80 closed box 52 having the flexible diaphragm 
53. This box is mounted on the cover 34 , 
and has the marking point 54 fixed to the 
pivoted arm 53, whereby the pressure of 
the bulb 55 communicated through the tub- 
55 ing 56 distends the diaphragm 62 forcing 


the marking point into contact with the rec¬ 
ord film. The audible signal for the audi¬ 
tory record consists of a reed signal 57 con¬ 
nected to the bulb by the tubing 56 and lo¬ 
cated in the auditory horn. - The back pres- 70 
sure in the tubing due to the fluttering of 
the reed is sufficient to cause the necessary 
distention of the diaphragm 53. The horn, 

58 may be attached directly to the sound 
recording mechanism 59 of the phonograph. 75 
The pressure of the bulb 55 causes a visible 
mark on the photographic record, and an 
audible disturbance that makes its mark on 
the auditory phonographic record. 

For simplicity in description the simulta- 80 
neous index marking of two records only 
has been described. It is obvious that a mul¬ 
tiplicity of consistent records might be so 
made and suitably marked. For instance, 
a phonographic, a photographic, an auto- 85 
matic piano record and a modified record 
for controlling variations in the lighting of 
the subject, etc. Such combinations are now 
contemplated by me, and I do not wish to 
be confined to the simplified disclosures 90 
herein in the interpretation of the scope of 
my invention. 

The form of machine shown in Figs. 1 and 
3 is adapted for both simultaneous and al¬ 
ternative marking. For simultaneous mark- 95 
ing the button 44 is pressed, and for alter¬ 
natively or independently indexing the sev¬ 
eral records the separate button switches 60 
and 61, respectively controlling the film 
marker circuit and the audible record 100 
marker may be alternatively pressed. These 
divisional circuits can be multiplied as 
often as the number of independent records 
demand. Each switch can operate through 
a bus bar with a proper means for operat- 105 
ing all switches simultaneously, should cir¬ 
cumstances require. 

The buzzer 46 when in action is included 
in the primary circuit of the induction coil 
and opens and closes the circuit, as it' yi- Jio 
brates. These vibrations act upon the mag¬ 
nets of the telephone receiver in the second¬ 
ary circuit causing the telephone receiver 
diaphragm to vibrate iri synchronism with 
the vibrations of the buzzer. The vibra- H5 
tions of the telephone receiver diaphragm 
act indirectly upon the recording means of 
the talking machine through the medium of- 
air wave impulses and not by direct me¬ 
chanical connection. 120 

I claim: 

1 . Means for marking photographic and 
auditory records produced in unison, includ¬ 
ing an electric circuit; an electro-magnetic 
film marker, an electro-vibrant auditory 125 
record marker and a switch in said circuit. 

2 . Means for marking photographic and 
auditory records produced in unison, includ¬ 
ing an electric circuit; an electro-magnetic 
film marker, an electro-magnetic auditory 120 


recording device, an electro-magnetic au¬ 
dible signal device operatable by said cir¬ 
cuit, a battery and a switch in said circuit 
to control the operation of said marker and 
5 device; and telephonic connection whereby 
said audible signal device operates the audi¬ 
tory recording device. 

3. Means for simultaneously marking 
photographic and auditory records pro- 
10 duced in unison, including an electric cir¬ 
cuit, an electro-magnetic film marker, an 
audible signal, a battery, a telephone trans¬ 
mitter, an induction coil, a telephone re¬ 
ceiver in operative relation with said audi- 
15 tory recording device and a switch in said 
circuit; said film marker, signal device, tele¬ 
phone transmitter, induction coil, telephone 
receiver and record device all being oper¬ 
ated by said circuit. 

20 4. In a machine such as described, a mo¬ 

tion picture camera and an auditory record¬ 
ing mechanism driven in unison, a film 
marking device mounted on said camera 
consisting of a magnet and a pivoted arma- 
25 ture therefor, a marking point on said arma¬ 
ture contiguous to the film passage of said 
camera, a record-marking device for said 
auditory recording mechanism, and means 
for operating both of said marking devices 
30 in unison. 

5. In a machine such as described, a mo¬ 
tion picture camera and an auditory record¬ 
ing mechanism driven in unison, a film 
marking device located contiguous to the 

35 film passage of said camera, and a record 
marking device consisting of a telephonic 
receiver in operative relation with the said 
auditory recording mechanism and a bat¬ 
tery and a switch in the circuit with said 
40 receiver, and means for operating both of 
said marking devices in unison. 

6. A phonographic and motion picture 
machine comprising an electric circuit, 
sound recording mechanism in said circuit, 

45 a signal device in telephonic connection with 
said sound-recording mechanism by means 
of said electric circuit, and a switch for said 
circuit. 

T. In a phonographic and motion picture 
50 machine, an electric circuit, sound recording 


mechanism in said circuit, a signal device 
in telephonic connection with said sound¬ 
recording mechanism through said circuit, 
photograhic record mechanism, means con¬ 
trolled by said circuit for intermittently 55 
marking the photographic record, and 
switch means for controlling said circuit. 

8. Means for marking photographic and 
auditory records produced in unison for the 
purpose of establishing a point of registry 60 
between said records for synchronous re¬ 
production, comprising a film marker, elec¬ 
tro-magnetic means for operating the same, 
an auditory signal device, electro-magnetic 
means for operating said signal device, an 65 
electric circuit to operate said electro-mag¬ 
netic means, a switch* to control said circuit, 
means to produce auditory records and tele¬ 
phonic connection between said auditory 
signal device and the means for producing 70 
auditory records, said telephonic connection 
being operable with said circuit. 

9. Means for marking photographic and 
auditory records produced in unison, com¬ 
prising an electric circuit and an electro- 75 
magnetic film marker, a telephonic phono¬ 
graphic recording device, and an electro¬ 
magnetic audible signal device all operable 
by said circuit; said audible signal device 
being in telephonic connection with said au- 80 
ditory recording device; and a switch to 
open and close said circuit. 

10 . Means for producing a sound record, 
means for producing a photographic record, 
said means being connected for simultane- 85 
ous operation, an auditory signal device, an 
electric circuit forming telephonic connec¬ 
tion between the sound recorder and the sig¬ 
nal device, an electro-magnetic marker for 
the photographic record, said marker being 90 
in circuit with said auditory signal device, 
and means to control said electric circuit for 
operating said markers. 

In testimony whereof, I have hereunto set 
my hand at £>an Francisco, California, this 95 
10th day of December, 1912. 

EDWARD H. AMET. 

Witnesses: 

Baldwin Vale, 

J. B. Gardner. 
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To all whom it may concern: 

Be it known that I, Thomas A. Edison, 
a citizen of the United States, and a resident 
of Llewellyn Park, Orange, in the county 
5 of Essex and State of New Jersey, have in- i 
vented certain new and useful Improve¬ 
ments in Apparatus for Recording and Re¬ 
producing Motion and Sounds, of which the ! 
following is a description. 

10 In the representation of animate motion 
by means of moving pictures, much of the 
effect of the original portrayal is lost by , 
reason of the fact that the scenes are repre¬ 
sented in pantomime merely, without the i 
15 sound which accompanied them when origi¬ 
nally produced. For this reason the choice ! 
s of subjects for representation by means of 
moving pictures is limited as only such sub -1 
jects can be successfully represented in this I 
20 manner as are accompanied by very little 
sound, scenes in which sound plays a promi -1 
nent part being incapable of adequate rep-1 
resentation to an audience by the mere pan¬ 
tomime exhibition of moving pictures. 
25 Likewise, the choice of subjects to be re¬ 
corded and later reproduced by the phono¬ 
graph alone is practically restricted to acts 
and scenes which are accompanied by little 
or no motion. The adequate portrayal ofi 
30 the great majority of acts and scenes in 
which both action and sound are present, as 
for example, the popular “song and dance” 
act. or the delivery of a public speech by a 
speaker who talks and moves about and 
35 makes gestures at the same time, cannot be 
accomplished by either the moving picture 
machine alone or by the phonograph alone, 
but only by the simultaneous use of both of 
these machines. 

40 In order to simultaneously make a moving' 
picture negative and phonograph record of 
an act or scene during its performance, the 
camera must be placed at a distance equal 
to substantially its normal focusing distance 
45 from the scene, as will lie understood, and 
the recording phonograph must be placed in 
the immediate neighborhood of the scene 
being performed so that the sound may be 
readily collected and conducted to the re- * 
50 cording device. Likewise, to secure the 
realistic reproduction of a scene or act by 
means of both the moving picture machine 
and the phonograph, the sounds must ap¬ 
pear to emanate from the screen upon which 


the moving picture is being exhibited and 55 
for this reason the phonograph must be 
placed, in the neighborhood of the screen— 
usually behind it—so that both in making 
the original record and negative and in re¬ 
producing the act or scene, the two machines 60 
are separated by a considerable distance, 
substantially equal to the normal focusing 
distance of the camera or projecting ma¬ 
chine. 

As each movement portrayed upon the 65 
screen must be accompanied by the sound 
originally produced simultaneously there¬ 
with, it is necessary that at some time, either 
at the beginning of the operation of the 
picture machine and phonograph, or shortly 70 
thereafter, the two machines shall be made 
to reproduce movements and sounds which 
were originally produced at the same in¬ 
stant, and this same identical relation must 
be maintained throughout the entire repro- 75 
duction of the performance by the two ma¬ 
chines. It has been proposed heretofore to 
synchronize the operation of the picture 
machine and the phonograph by actuating 
these machines by means of synchronized 80 
electric motors, but such devices are uncer¬ 
tain in operation and likely to get out of 
order, are extremely expensive and have not 
been found to produce practical results. 

The object of the present invention is to 85 
provide a novel process and apparatus for 
making simultaneously a moving picture 
negative and a phonograph record of sound 
producing objects in motion and thereafter 
simultaneously reproducing the sounds re- 90 
corded by the phonograph and exhibiting 
the objects in motion by means of moving 
pictures, the apparatus which I have devised 
for this purpose being simple and inexpen¬ 
sive to manufacture and certain and reliable 95 
in its operation. 

In a device constructed and operated in 
accordance with my invention, a simple me¬ 
chanical form of driving mechanism is pro¬ 
vided to drive both the phonograph and the 100 
moving picture camera or projecting ma¬ 
chine. according as the device is to be used 
for recording or reproducing acts and 
scenes. The form of drive which I have 
found best adapted for this purpose com- 105 
prises a long shaft whose length is substan¬ 
tially equal to the distance between the two 
machines and which may be arranged in 
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any convenient location, as for example, be- and a reproducing phonograph instead of 
neath the. floor of the room, the phonograph a moving picture camera and a recording 
being driven from one end of this shaft phonograph respectively; Fig. 3 is' a dia- 
and the moving picture camera or projecting grammatic view of one form of means for 
g machine from the other. If the location of setting one of the machines into operation 70 
the device is such that a single, straight from the other,- the moving picture camera 
shaft cannot be used, shorter shafts geared or projecting machine being here shown as 
together by bevel or other gears or connected set in operation from the phonograph, and 
together by universal joints may be used, Figs. 4 and 5 are detail sectional views of 
£4 as will be understood. The shaft may be portions of the moving picture camera or 75 
driven from any convenient source of power, projecting machine and the phonograph re- 
as for example, from an electric motor. spectively. 

In accordance with my invention, either Referring to Fig. 1 of the drawings, a 
in making the original record and negative, recording phonograph is shown at 1 and a 
15 or in the reproduction of the scene or act, downwardly directed moving picture cam- 80 
either the phonograph or else the moving era at 2 . The phonograph is situated in 
picture camera or projecting machine, as the immediate neighborhood of the stage 
the case may be, is first set into operation 3, preferably behind and above it. Imme- 
and the remaining machine is automatically diately above the stage is provided a fun- 
20 ^t into operation therefrom. I prefer and nel 4 which collects the sound and conducts 85 
have here illustrated the moving picture it into the receiving horn 0 of the phono- 
camera or projecting machine as being graph. The phonograph 1 , funnel 4, and 
started from the phonograph. I consider horn 5, are all preferably located without 
this the preferable arrangement because the the field of the camera, as shown in Fig. 1 . 

25 intermittently operating mechanism of the Other means for collecting the sound and 90 
moving picture camera or projecting ma- conducting it to the phonograph may of 
chine is practically without mass and may course be used. The stage 3 is illuminated 
be started or stopped substantially* instan- from a source of light 6 . A long drive 
taneously. With this arrangement I pref- shaft 7 is used to drive both the camera and 
SO erably provide means whereby when the re- the phonograph and it extends from the 95 
cording or reproducing stylus of the phono- neighborhood of the phonograph to the 
graph has been carried by the carriage neighborhood of the moving picture camera, 
moving transversely of the phonograph and may be placed in any convenient posi- 
recora, to a determinate distance from the tion, as for example, in the construction 
35 end of the phonograph record cylinder, the shown in the drawing, it is placed beneath 100 
moving picture camera or projecting ma- the floor of the room. This shaft is mount- 
chine will be automatically set into opera- ed in bearings at either end and in order 
tion. The operation of the mechanism for to give it rigidity, render it substantially 
this purpose which will hereafter be fully non-torsional and at the same time make it 
40 described, is independent of any variation as light as possible, it may be provided with 105 
in the longitudinal position which the rec- a number of stays 8 which are secured to 
ord cylinder may occupy on the phonograph the shaft near its ends and are held apart 
mandrel. I also provide means vrhereby the near the middle of the shaft by a plate or 
angular position of the master record upon frame work 9. Any form of light rigid 
45 the mandrel of the phonograph, during the shaft may be used, however, as for exam- 110 
making of the original record, is indicated, pie, the compound shafting shown in my 
and thereby the record or duplicates there- patent No. 271,614 dated February 6 , 1883. 
of may be replaced upon the said mandrel The shaft 7 is driven from any convenient 
in precisely the same angular relation there- source of power, as for example, an electric 
60 to as originally existed between the master motor 10, the speed of which is regulated in 115 
record and the mandrel. any suitable way so as to be always uniform, 

In order that my invention may be more as for instance in the regulation of electric 
clearly understood, I have shown in the ac- motors for operating phonographs; and the 
companying drawings apparatus bv which motor is several times more powerful than 
66 mv improved process may be carried into is necessary for driving the load, in order 120 
etfect. that its speed may not be momentarily 

In the figures of the drawing, wherein checked when the moving picture machine is 
the same reference numerals are used uni- instantaneously started^ as will be explained, 
formly to designate the same parts through- One end of the shaft 7 is connected up to 
60 out, Figure 1 is a view, partly in longitu- drive the moving picture camera or pro- 125 
dinal vertical cross-section, of an apparatus jecting machine and the other end the php- 
for simultaneously making a moving pic- nograph. The power is preferably trans- 
ture negative and a phonograph record; mitted from the shaft through sprocket 
Fig. 2 is a view similar to Fig. 1 but show- chains and sprocket wheels, so that all possi- 
ing a moving picture projecting machine bility of slip may be obviated, although it 130 
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is obvious that pulleys or gears might be 
used. The proportions of the power trans¬ 
mitting devices are such that the moving 
picture camera or projecting machine and 
5 the phonograph is each operated at its own 
proper speed. In transmitting the power 
to the phonograph a counter-shaft 11 is pref¬ 
erably provided so that the phonograph' 
may be placed in slightly different positions 
10 as shown in Figs. 1 and 2 

Referring now to Fig. 2,12 represents a re¬ 
producing phonograph and 13 a moving pic¬ 
ture projecting machine. The driving appa¬ 
ratus for these two machines is the same or 
15 precisely like that for the recording phono¬ 
graph and the moving picture camera, so 
that when the two machines have once been 
gotten to working in unison they will con- i 
tinue to operate in unison and the sounds 
20 and motions will be reproduced simultane¬ 
ously as they were originally produced. 

The mechanism for automatically setting 
the moving picture camera into operation 
from the recording phonograph and for set- 
25 ting the moving picture projecting machine 
into operation from the reproducing phono¬ 
graph, is shown in Fig. 3. In this view 14 
represents the phonograph mandrel^ 15 the! 
carriage which is movable transversely of 
30 the phonograph mandrel and the cylindrical 
blank or record thereon, under the control of 
the rotating feed screw 16. These parts are 
of ordinary construction. The carriage 15 
carries a recorder when the instrument is 
35 used for recording and a reproducer when it 1 
is to be used for reproducing, as will be un¬ 
derstood. Near the larger end of the man¬ 
drel 14 and adjustably secured thereto by 
means of a screw* 17 is a small bracket 18 
40 provided with a longitudinal slot 19 through 
w’hich the screw 17 is passed. The end of 
this bracket next to the record or blank cyl¬ 
inder is formed with a sharp edge 20 and an 
upward projection 21 forming a contact 
45 point. Secured to the carriage 15, and insu- i 
lated therefrom, is a contact piece 22. This 
contact piece may be made of light metal! 
so that it may be easily adjusted by bend¬ 
ing; or other means for adjusting it may be 
50 provided. The branches of an electric cir¬ 
cuit 23 are connected respectively to the man¬ 
drel 14 and the contact piece 22, so that when 
the contact piece 22 strikes the extension 21 of 
the bracket 18, the circuit will be closed. This 
55 circuit includes the coils of an electromag¬ 
net 25. The armature 26 of the magnet 25 
is carried upon a lever 27 here shown as a 
bell-crank lever, forming a part of the de¬ 
vice used when the electric circuit is closed \ 
60 as above described, to set into operation the 
moving picture camera > or projecting ma¬ 
chine, a sectional plan view of which is 1 
shown in Fig. 4. 28 indicates a gear w r heel 
operatively connected to the shaft 7 and 
65 meshing with a pinion 29, which operates to 


continuously rotate a disk 30 carrying a 
friction member such as a friction disk 31. 

The friction disk 31 bears against the actu¬ 
ating disk or pin wheel 32 which when ro¬ 
tated actuates the intermittent feed device 70 
of the moving picture camera or projecting 
machine. The disk 32 is normally held^f rom 
rotation by a hook 33 on the lever 27 and 
engaging a pin 34 on the said disk 32. 

When the circuit 23 is closed by the con- 75 
tact pieces 21 and 22, the magnet 25 being 
energized, the hook 33 is drawn away from 
in front of the pin 34, and the intermittent 
feed device of the camera or projecting ma¬ 
chine is permitted to rotate under the con- 80 
trol of the friction member 31. A spring 
actuated pawl, 35 automatically interlocks 
w r ith the lever 27 and holds the same re¬ 
tracted wljen drawn back by the magnet 25. 

The operation of the devices w’hich have S£ 
been described is as follows: When the origi¬ 
nal performance of the act or scene is to be 
recorded upon the phonograph and photo¬ 
graphed by the moving picture camera, a 
record blank is placed upon the tapering 9C 
mandrel 14 of the phonograph and pushed 
thereon until it binds. The bracket 18 is 
then pushed against the end of the record 
blank and secured in place by means of the 
screw 17, the sharp edge 20 making a slight 95 
but readily visible mark in the end of the 
blank. A sensitized film is placed in the 
camera with a previously marked portion 
thereof opposite the light aperture. The 
stage is now illuminated and when the per- KC 
formers are ready to begin the performance 
the electric motor 10 is set into operation 
and the phonograph is driven thereby. As 
the phonograph is operated the contact piece 
22 is moved transversely of the mandrel and 1C b 
record blank by means of the carriage 15 
and comes into contact with the projection 
21, and the circuit 23 being thus closed the 
camera ( is automatically set into operation 
by the mechanism already described, where- l J 9 
upon the act or performance which is to be 
photographed and recorded phonographi- 
cally is commenced. Ordinarily an an¬ 
nouncement of the act or scene to be re¬ 
corded will be made on the phonograph be- 115 
fore the circuit is closed and the moving 
picture camera is started. With some prac¬ 
tice this announcement may be made to im¬ 
mediately precede the actual record, so that 
there will be no undesirable hiatus. 120 

In order to reproduce the scenes and move¬ 
ments thus recorded and photographed, a 
positive film is made from the negative film 
by a direct printing process so that it is an 
exact duplicate thereof, and this positive l 25 
film is placed in a projecting machine which 
is substituted for the moving picture camera, 
with the same point of the film opposite the 
projecting aperture as was opposite the ex¬ 
posure aperture when the camera was start- 
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ed to take the picture. A duplicate record 
made from the original master record is 
placed on a reproducing phonograph which 
is substituted for the recording phonograph 
5 in use during the original production of the 
act or scene, and the bracket 18 upon this 
phonograph is secured against the end of 
the record bv means of the screw IT, the 
record having been turned to the same angu- 
10 lar position upon the mandrel as was occu¬ 
pied by the master record. The original 
record may be used for reproduction upon 
the phonograph, in which case a phonograph 
with a 'feed screw having precisely the same 
15 pitch as that on the original recording 
phonograph will be used. If, however, a 
duplicate record made by the usual molding 
process is used for reproduction, (since the 
material from which such duplicate molded 
20 records are made, shrinks somewhat during 
the process of cooling, and the record is 
therefore somewhat shorter than the origi¬ 
nal master record.) a phonograph is used 
having a feed screw of somewhat smaller. 
25 pitch than that of the phonograph used for 
recording. Such records shrink symetri- 
cally throughout their length and the 
amount of such shrinkage is definitely 
known and may be accurately compensated 
30 by a change in the pitch of the feed screw 
as above indicated. The machines having 
been thus arranged, the phonograph is set 
into operation by starting the motor 10 and 
when the contact pieces 21 and 22 strike 
35 against one another the moving picture pro¬ 
jecting machine will be set into operation 
when the reproducing stylus of the phono¬ 
graph has reached a point on the record cor¬ 
responding precisely with the point on the 
40 positive film at which the latter is set into 
motion, the announcement of the act or 
scene having first been reproduced phono- 
graphicallv, as will be understood. The 
two machines having been set into operation 
45 in the desired relation and being driven by 
driving mechanism identical with that used 
during the performance of the original act 
or scene, this desired identical relation will 
continue throughout the reproduction of the 
50 act or scene. Portions of the film corre¬ 
sponding to the successive phonograph rec¬ 
ords mav be joined together by blank pieces 
of film, and as soon as the display of one 
such section has been completed, .the lever 
55 27 may be released from the pawl 35, when 
the moving picture machine will come to a 
stop. The record cylinder upon the phono¬ 
graph may now be" replaced by the record 
evlinder corresponding to the succeeding 
60 portion of •film and the . new section of 
film properly positioned upon the project¬ 
ing machine, the bracket 18 properly adjust¬ 
ed and. as soon as the contact piece 22 
strikes the contact piece 21 the projecting 
65 machine will agsein be set into operation, 


and the performance can thus be continued 
until the entire length of film in the maga¬ 
zines of the moving picture projecting ma¬ 
chine and the corresponding records have 
been exhausted. 70 

Having thus described my invention, I 
claim: 

1 . In a device of the class described, the 
combination with a phonograph mandrel 
and carriage, and means for operating them, 75 
of a contact device carried by said mandrel, 
and adapted to engage the end of a record 

or blank placed upon said mandrel, a contact 
device carried by said carriage and adapted 
to contact said first named contact device at 80 
a fixed point in the travel of said carriage 
over said record or blank, a moving picture 
machine, and means for setting the same in 
operation automatically upon the contact¬ 
ing of said contact devices, substantially as 85 
set forth. 

2. In a device of the character described, 
the combination of a phonograph compris¬ 
ing a rotatable support adapted to carry a 
sound record or blank, a contact piece car- 90 
ried by said support, a movable contact piece 
secured to a permanent part of the phono¬ 
graph and adapted to be struck by the first 
flamed contact piece in its rotation by the 
support, an electric circuit normally open 95 
and adapted to be closed by the said contact 
pieces, an electromagnet, the coils of wdiich 
are included within the electric circuit, a 
moving picture machine, common actuating 
means for the said phonograph and moving 100 
picture machine positively geared to the 
phonograph, means under the control of 
said magnet for preventing the operation of 
the moving picture machine, the movable 
contact being actuated by the phonograph to 105 
automatically effect the closing of said cir¬ 
cuit to thereby energize said magnet for re¬ 
leasing the said preventing means, and 
means for automatically locking the said 
preventing means in releasing position upon no 
the release thereof, substantially as de¬ 
scribed. 

3. In a device of the class, described, the 
combination with a phonograph mandrel 
and carriage and means for operating them, up 
of an adjustable contact device carried by 
said mandrel and adapted to be adjusted 
with respect to the mandrel into a predeter¬ 
mined position relative to a record or blank 
placed upon the said mandrel, a contact de- 12 c 
vice carried by the said carriage adapted to 
contact said first named device at a fixed 
point in the travel of said carriage over said 
record or blank, a moving picture machine 
and means for setting the same in operation 125 
automatically upon the contacting of said 
contact devices, substantially as set forth. 

4. In a device of the class described, the 
combination with a phonograph mandrel 
and carriage and means for operating them, 130 
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of an adjustable contact device carried by 
said mandrel and adapted to be adjusted 
with respect to the mandrel into position 
against the end of a record or blank placed 
5 upon the said mandrel, a contact device car¬ 
ried by the said carriage adapted to contact 
said first named device at a fixed point in 
the travel of said carriage over said record 
or blank, a moving picture machine and. 
10 means for setting the same in operation auto¬ 
matically upon the contacting of said con¬ 
tact devices, substantially as set forth. 

5. In a device of the class described, the 
combination of a phonograph comprising a 

15 rotating mandrel adapted to carry a sound 
record or blank and a traveling carriage, a 
contact piece secured to said mandrel and a 
coacting contact piece upon said carriage, an 
electromagnet, a normally open electric cir- 
20 cuit including the said contact pieces and 
the coils of the electromagnet, a moving 
picture machine located at substantially its 
focal distance from said phonograph, actuat¬ 
ing means comprising a long substantially 
25 non-torsional shaft extending from the pho¬ 
nograph to the moving picture machine, and 
means under control of the said magnet for 
operatively connecting said projecting ma¬ 
chine to the said actuating means, substan- 
30 tially as described. 

6. The combination of a stage, a moving 
picture camera focused upon said stage, a 
recording phonograph adjacent said stage, 
a funnel connected with said phonograph 

35 and having a downwardly directed exit por¬ 
tion placed above the stage, said phonograph 
and funnel being located without the field 
of the camera, and means connecting said 
phonograph and camera for actuating the 
40 same in synchronism, substantially as set 
forth. 

7. In a device for simultaneously repro¬ 
ducing sounds and exhibiting motion pic¬ 
tures the combination of a reproducing 

45 phonograph, a moving picture projecting 
machine, actuating means for the said pho¬ 


nograph and projecting machine, means for 
preventing the operation of the projecting 
machine, a device secured to the record car¬ 
rier of the phonograph, and means under 50 
the control of said device for releasing the 
said preventing means at a predetermined 
point in the operation of the phonograph,- 
substantially as described. 

8. In a device of the character described, 55 
the combination of means adapted to render 

a moving picture machine inoperative, and 
means for actuating said first means to ren¬ 
der said moving picture machine operative 
comprising an electric circuit, an electro- 60 
magnet in said circuit, and a talking ma¬ 
chine having a record carrier, and a device 
upon said carrier for closing said electric 
circuit, substantially as described. 

9. In a device of the character described, 65 
the combination of a clutch adapted to lock 

a cinematograph mechanism against opera¬ 
tion, and means controlling the operation 
of said clutch to release said cinemato¬ 
graph mechanism comprising an electric cir- 70 
cuit, an electro-magnet in said circuit, and 
a talking machine having a record carrier 
and a device upon said carrier for closing 
said electric circuit. 

10. In a device of the character described, 75 
the combination of a clutch adapted to lock 

a cinematograph mechanism against opera¬ 
tion, and means controlling the operation of 
said clutch to release said cinematograph 
mechanism comprising an electric circuit, an 80 
electro-magnet in said circuit, and a talking 
machine having a record carrier, means 
upon said carrier for indicating the position 
for a sound record thereon, and a device 
upon said carrier for closing said electric 85 
circuit. 

This specification signed and witnessed 
this 4th day of Feb., 1908. 

THOMAS A. EDISON. 

Witnesses: 

Frank D. Lewis, 

H. H. Dyke. 
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UNITED STATES PATENT OFFICE. 


EDWARD H. AMET, OF REDONDO BEACH, CALIFORNIA. 
METHOD OF AND MEANS FOR LOCALIZING SOUND REPRODUCTION. 


1,124,580. Specification of Letters Patent. Patented Jan. 12,1915. 

Application filed July 3,1911. Serial No. 636,740. 

To all whom it may concern : sounds from one talking machine record * 

Be it known that I, Edward H. Amet, a may be reproduced from a number of dif- 
citizen of the United States, residing at ferent locations so that the sound may seem 
Redondo Beach, in the county of Los An- to come from the character supposed to utter 
5 geles and State of California, have invented them: to produce means whereby the sounds 60 
a new* and useful Method of and Means for from a phonograph or talking machine may 
Localizing Sound Reproduction, of which be subdivided into such portions as are de- 
the following is a specification. sired (for example, a question and answer) 

An object of this invention is to reproduce i and means for transferring said sounds 
10 different parts of a sound record at dif- from the phonograph or talking machine 66 
ferent predetermined places, in such man- to two or more points or locations as pre- 
ner that the sounds accompanying an oper- determined. For instance, two dummies 
atic, theatrical or other action may be ap- made up to represent the speakers may 
propriately located relative to their respec- : seemingly converse, one asking questions 
3 5 tire parts in the action. That is to say, by and the other answering, the sound repro- 70 
this invention the audible actions may be duced from the single record not coming 
localized to correspond with localized visual from one fixed point as from one phono- 
actions, so that if both actions are simul- 1 graph horn or from one telephone receiver, 
taneously reproduced they may truly repre- but on the contrary issuing directly from 
20 sent the original production. the locality of the seeming speaker. 76 

I regard the invention as pioneer and be- The invention comprises an electrical tele- 
lieve it to be wholly new to divide a sound phone transmitter so connected that the 
reproduction into parts that are variously greatest volume of sound may be repro- 
located. duced from a telephone receiver and still 

25 This invention includes the art or method retain the clearness of articulation and tone 80 
of localizing sound reproduction, which con- color of the record. 

sists in reproducing individual character- It also includes means for switching either, 
istic sound record parts in succession from a automatically or manually from one tele¬ 
sound record device containing such sound phone receiver to another; the current from 
30 record parts successively aranged; electri- said transmitter making it possible to ar- 85 
callv distributing said individual charac- range the switching of portions of a con- 
teristic parts to predetermined differently glomeration of recorded parts to as many 
located stations; and enouncing said parts telephone receivers as may be required to 
at the stations respectively to which they produce the desired effect. 

35 are distributed. The means employed may comprise: 90 

In carrying out this invention various First, a sound reproducing machine of 
sound record devices, as phonograph cvlin- desirable construction such as are found on 
ders, gramophone disks or sound record the open market; (I shall show herein a 
wires or tapes may be employed and the in- phonograph as it lends itself to the simpler 
40 vention may be explained by reference to . construction of the completed device, and it 95 
one of such devices. is obvious that a disk machine may be oper- 

The invention may be carried out in vari- ated after a similar manner); 
ous ways and by various means. second, a telephone transmitter resistance 

Objects of this, invention are to create in connection with the diaphragm of a talk- 
45 means whereby the phonograph or talking ing machine. I have demonstrated that 100 
machine may be used for the purpose of through the connection shown in the accom- 
supplving to moving picture characters the panying drawings a greater volume and 
vocal or audible parts, also to provide moans purer tones can be obtained than with any 
whereby the sounds produced by a talking solid connection or by connecting an ordi- 
50 machine record may be carried to a distance, nary telephone transmitter to the phono- 105 
as from the back of a hall, or theater where graph reproducer by means of a tube; 
the moving picture machine is generally Third, a simple switching device driven 
located to the front of the hall or theater by the mechanism of the sound reproducing 
where the screen for receiving the picture is machine and comprising a moving spring 
55 located; to produce means whereby the switch arm carried by the reproducer arm or 110 
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the feed screw of the sound reproducing 
machine, and commutator sections carried 
a suitable back of insulation and form¬ 
ing contact points for the switch arm which 
5 in turn Connects the commutator sections 
respectively, to the receiver circuits. 

Along one side of the insulation backing 
are commutator sections made of proper 
width to allow the switch arm to continue 
10 in contact with said sections during the 
period in which the portion of the record • 
contained on a like width of the sound rec¬ 
ord disk or cylinder is passing under the 
reproducing stylus of the reproducer. Dur- 
15 ing such period the enouncer, as a telephone 
receiver in the circuit so closed will repro¬ 
duce the sound from the record device. 

The invention may be understood by ref¬ 
erence to the accompanying drawings which 
20 illustrate apparatus constructed in accord¬ 
ance with this invention and employing a 
cylindrical record device. 

Figure 1 is a diagrammatic representation 
of the apparatus. Fig. 2 is a detail partly 
25 in sectional elevation illustrating the con¬ 
nection between the sound translator and 
the telephone transmitter. Fig. 3 is a frag¬ 
mental detail partly in section, showing the 
uncut commutator strip on its backing, and 
30 the marker in position. Fig. 4 is a frag¬ 
mental elevation from the left of Fig. 3. 

The sound record device as the cylinder 1 
may be naturally divided into successive in¬ 
dividual characteristic parts as indicated at 
35 a, £>, c, d , e , /, g tfcat respectively contain the 
sound record parts that may have succes¬ 
sively emanated from various characters at 
definite localities at the time the record was 
impressed on the record device. These 
40 parts on the record may not in appearance 
be distinguished from each other as to the 
location of the sounds to be reproduced froin 
them but at the time of their production 
from the initial action or at a subsequent 
45 time, the positions of the actions may be 
noted by the observer. 

The record device and record translator 
are in movable relation to each other. In 
this instance the record translator 2 is mov- 
50 able relative to the rotating record device 1. 

By reason of its minute character the 
record is not visible in the drawings. 

The carbon telephone transmitter 3 is of 
the usual type and the bent resilient contact 
55 4 slidingly coRaeJfce the diaphragm 5 of the 
translator with the transmitter 3, which is 
arranged aslant relative to said diaphragm 
so that the vibrations are transmitted from 
the translator to the telephone transmitter 
60 in a smooth manner without harsh direct, 
hammering action. 

The translator 2 consists of the usual pho¬ 
nograph reproducing stylus 6 and lever 7 
carried by the counterpoise 8 pivoted to the 
65 diaphragm frame 9; said lever being con¬ 


nected in the usual way through the link 
10 and diaphragm connection 11 with the 
diaphragm 5. 

The telephone transmitter 3 is in circuit 
through the connections 12, 13, with a bat- 70 
tery 14 and the primary windings 15 of an 
induction coil 16. 

The commutator 17 is provided with sec¬ 
tions that correspond in number to the num¬ 
ber of stations at which the record is to be 75 
reproduced. In the drawings the commu¬ 
tator sections that correspond to the record 
parts and reproducing stations are respec¬ 
tively marked with corresponding characters 
and distinguished by an index. For exam- so 
pie, the sections marked a r correspond with 
the record parts marked a; and so on. 

Telephone receivers a", £>", c", d'\ e ", /" 
and g" are arranged, respectively, at the 
stations where the various parts of the 85 
record are to be reproduced; the receiver a" 
being where the record part a is to be re¬ 
produced, and so on. 

All of the commutator sections a ' are 
connected with the telephone receiver a" 90 
assigned to the part a, and so on; the con¬ 
nection being by suitable leads as a'" and 
2 a and so on. 

The contact point 18 fqr conducting elec¬ 
trical impulses from the telephone transmit- 95 
ter 3 to the commutator sections is connect¬ 
ed with a common return wire 19, 19' in 
circuit with said telephones and the second¬ 
ary winding 20 of the induction coil 16. 

The contact point is carried by the stjdus ioo 
feed arm 21 which is driven by the usual 
phonograph feed screw 22. 

In practice each record device is accom¬ 
panied by its commutator and the commu¬ 
tators will be detachable so that they may 105 
be changed with their records. For this 
purpose the commutator may be a plate com¬ 
posed of an insulating back 23 on which is 
cemented or otherwise mounted a thin con¬ 
ducting sheet 24 of brass or other suitable no 
metal to be divided into the sections, the di¬ 
visions between which are marked by the 
the observer to coincide with the divisions 
between the sound record parts. Such 
marking may be done by stationing the un- 115 
divided insulator backed commutator strip 
24 in fixed relation to the record device 
either in the record-producing machine or in 
the record-reproducing machine; and a 
marker 25 which may correspond to the con- 120 
tact point 18 and which moves in ratio with 
the producing or reproducing stylus, as the 
case may be, will be quickly tapped with a 
hammer or other suitable instrument to 
drive it against the commutator strip at 125 
each point in the action where a change in 
the location of the produced or reproduced 
sojmd occurs. This is done while the con¬ 
tact or marker 25 is traveling over the com¬ 
mutator strip and said contact or marker iso 


. will be provided with a thin knife edge or 
prick point as at 26 to cut or prick a fine 
visible mark each time the marker is struck. 
After the commutator strip has thus been 
5 fully marked, it will be sawn asunder by 
a thin saw at each mark and the saw kerfs 
will then be filled with shellac, mica, or 
other thin insulating material indicated at 
27; and after this insulating substance has 
10 set and the contact faces of the sections 
made clean so as to make good connection 
with the contact 18 the sections are appro¬ 
priately connected with the commutator 
leads as a"\ etc., which are fixed to the insu- 
15 lating backing. 

The reproducing machine has a seat 28 
for the commutator and contact springs 29, 
one for each of the telephone receivers are 
connected by the leads 2 a , etc., with said re- 
20 ceivers respectively, and are in position to 
contact with the leads assigned to the dif¬ 
ferent sound record parts. 

When the record device and its commuta¬ 
tor are in the reproducing machine, and said 
25 machine is operated to reproduce the record; 
the translated record parts, as they are trans¬ 
mitted from the telephone transmitter, are 
switched during the transmission of the rec¬ 
ord from the station constituted by the rec- 
30 ord device to the appropriate stations con¬ 
stituted by the telephone receivers. In this 
way the actions visualized by a motion pic¬ 
ture may be accompanied by appropriate 
sound actions properly located so that the 
35 voices of speakers will seem to come from 
the speakers respectively. 

By the means shown a picture of a mov¬ 
ing sound-making object may be accom¬ 
panied in its travel across the screen by its 
40 appropriate reproduced sound. 

The commutator is shown adjustable end¬ 
wise in its seat to enable the operator to 
bring it into register with the record on the 
sound-record device. The contact springs 
45 29 serve to hold the commutator in set posi¬ 
tion. 

I claim:— 

1. The combination with a sound record 
device, of a record translator in movable 
50 relation thereto, a telephone transmitter con¬ 
nected with the translator, a commutator, 


telephone receivers connected with the com¬ 
mutator sections respectively, a contact point 
for conducting electrical impulses from the 
telephone transmitter to the commutator; 55 
means for causing relative- movement be¬ 
tween the record and translator and means 
to cause relative movement between the com¬ 
mutator and the contact point in ratio with 
the movement between the record device and 60 
translator. 

2. In combination with a talking machine 
having a sound record device; an electrical 
sound transmitter operated by the talking 
machine; two or more telephone receivers; 65 
electrical circuits for connecting the re¬ 
ceivers with the transmitter; and an auto¬ 
matic switching device comprising a seg¬ 
mental commutator and a contact arm in 
connection with and operated by the sound 70 
record device for switching in one or an¬ 
other of the telephone receivers; said switch¬ 
ing device controlling the distribution of the 
current from the electrical transmitter 
through the circuits respectively as required. 75 

3. A sound transmitter comprising a dia¬ 

phragm, a carbon electric transmitter ar¬ 
ranged aslant relative to the diaphragm and 
a resilient contact slidingly connecting the 
diaphragm and the transmitter. so 

4. A sound transmitter comprising a dia¬ 

phragm, a carbon electric transmitter ar¬ 
ranged aslant relative to the diaphragm and 
a bent resilient contact slidingly connecting 
the diaphragm and the transmitter. 85 

5. A sound transmitter comprising a dia¬ 
phragm, a carbon electric transmitter, and a 
bent resilient contact slidingly connecting 
the diaphragm and the electric transmitter. 

6. The combination with a sound record 90 
device and a stylus and diaphragm con¬ 
nected therewith, of an electrical transmit¬ 
ter and a bent resilient contact slidingly con¬ 
necting the diaphragm with the transmitter. 

In testimony whereof, I have hereunto set 95 
my hand at Los Angeles, California, this 
27th day of June, 1911. 

EDWARD H. AMET. 

In presence of— 

James R. Townsend, 

L. Belle Rice. 


W. B, FEATHERSTONE. 
ACODSTIO APPARATUS. 

APPLICATION PILED NOT. IT, 1910. 


1 , 123 , 185 . 

Fift 


© © © © © 
© 

0 © © © 

© © © © © 




s 


Us 


ViiWW 


iuiiffl' 




m 


= v 


Patented Dec. 29,1914 



saiinnnss 


I =0 


L=A; 




best copy available 

fn m *. " V- “* 





















279 


UNITED STATES PAT ENT OFFICE. 

WILLARD B. FEATHERSTONE, OF WASHINGTON, DISTRICT OF COLUMBIA, ASSIGNOR TO 
ARTHUR C. BROWN, TRUSTEE, OF KANSAS CITY, MISSOURI. 

ACOUSTIC APPARATUS. 

1,123,185. Specification of Letters Patent. Patented Dec. 29,1914. 

Application filed November 17,1910. Serial No. 592,906. 


To all whom it may concern: 

Be it known that I, Willard B. Feath- 
krstone, a citizen of the United States, re¬ 
siding at Washington, in the District of 
5 Columbia, have invented certain new and 
useful Improvements in Acoustic Appara¬ 
tus, of which the following is a specification. 

My invention relates to the distribution 
of sounds, particularly behind a screen on 
10 which pictures are projected, and has for its 
object to make it appear to the audience that 
the sounds are produced by objects at vari¬ 
ous places in the scene. I accomplish these 
results by the improved apparatus described 
15 below and shown in the accompanying 
drawing, in which: 

Figure 1 represents a screen on which pic¬ 
tures are projected, and a frame for sup¬ 
porting sound-outlets. Fig. 2 is a top view 
20 of the screen and some of the sound-outlets 
and a phonograph. Fig. 3 shows parts of 
the projecting and reproducing apparatus 
in operative relation to the parts shown in 
Fig. 2 and Fig. 4 shows an interrupter or 
25 switch in the form of a dial. 

In Figs. 1 and 2, A is a screen to receive 
pictures projected by the stereopticon or mo¬ 
tion picture^machine, G, Fig. 3. 

B, B, Figs. 1 and 2, are sound-outlets, 
SO preferably horns attached directly to loud¬ 
speaking telephone receivers C, C. These 
sound-outlets are distributed over the back 
of the screen in any desired arrangement, as 
instanced by the numerals 1.2,3,4,5, G and 7, 
35 in Fig. 1, the arrangement being made with 
the object of having the sound appear to come 
from the picture of the object supposed to 
produce it. 

H, H, Fig. 3, are phonographs or the like 
40 whose reproducers R, communicate with, or 
are combined with the transmitters, Q, of a 
telephone system which includes the loud¬ 
speaking receivers, C, C. Any well known 
means may be provided to run the phono- 
45 graphs synchronously with the motion-pic¬ 
ture projector. 

The interrupter J, Fig. 4, is placed at a 
suitable part of the telephone system, and 
has a plurality of points, L, L. adapted to 
50 close the circuits by contact with the cori- 
ductorJK. 

The operation of my apparatus is as fol¬ 
lows: The interrupter J, is prepared by 
arranging the points L, L, so that any 
55 given point shall remain in contact with the 


conductor K, only during intervals when it 
is desired that the audience shall hear 
sounds coming from the sound-outlet con¬ 
trolled by that point. Thus upon revolu¬ 
tion of the interrupter disk J, or the con- 60 
ductor K, the raised parts of the disk 
(shown in black in Fig. 4) will be in con¬ 
tact with the conductor K only when di¬ 
rectly beneath it. At other times the cir¬ 
cuit is temporarily broken or interrupted, 65 
and at such other times consequently no 
sound will issue from the corresponding 
sound-outlets behind the screen. The source 
of the sounds usually will be one or more 
phonographs or the like, H, H, Fig. 3, and 70 
these, together with the interrupter, are 
preferably direct-connected with the mo¬ 
tion-picture mechanism G, with an inter¬ 
vening differential W, Fig. 3, to preserve 
synchronism by varying the speed of the 75 
motion-picture mechanism, should the two 
devices get out of step. The sounds emanat¬ 
ing from the reproducers R, R, enter the 
telephone system through the transmitters 
Q, Q, and each transmitter may be connect- 80 
ed to serve a selected few of the receivers 
C, C, as for instance those supplying sound- 
outlets 1, 2, 3, 4, and 5, Fig. 1, or 16, 17, 18, 

19 and 20, as it often is desirable to supply 
the latter group with orchestra music from 85 
a stock record, while the other groups may 
be supplied from special records. The disk 
J, Fig. 4, is shown divided into four con¬ 
centric groups, M, N, O and P, of 5 rings 
each, the rings being broken points of con- 90 
tact adapted to connect with the respective 
parts, M', N', O', and P' of the conductor 
K This arrangement permits the sounds 
from each phonograph record to be con¬ 
veyed to a different group of sound outlets, 95 
to be further isolated and distributed by 
the individual points L, L. Suppose now 
that there is being shown on the screen a mo¬ 
tion-picture of a comic opera. The inter¬ 
rupter J and conductor K, are in the posi- 100 
tions shown in Fig. 4, and the conductor 
starts revolving to the left. The first points 
to be in contact are those in group M, sup¬ 
plying outlets 16, 17, 18, 19 and 20 with 
orchestra music for, say, nearly a minute, 105 
while the pictured curtain is down and the 
orchestra, also in picture, is seen playing 
upon instruments whose sounds as above 
supplied appear, to come from that part of 
the screen. Soon the curtain rises and the HO 
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chorus appears in full song, supplied by all 
of the outlets corresponding with group N, 
except 13, which is silent, awaiting the en¬ 
trance of the leader, or heroine, who soon 
- appears and sings a solo to a diminished or¬ 
chestral accompaniment, as indicated in Fig. 
4, on sector III of the interrupter disk. The 
chorus and orchestra now take up the cho¬ 
rus of the song, this interval being indi- 
10 cated by the full black on the second half 
of sector III. Now the chorus withdraws 
and another character, the hero, appears in 
the background, singing as he approaches, 
his- path being roiighly indicated by the 
15 numbers 1, 6, 7 and 12 on the screen. The 
heroine meantime utters an occasional re¬ 
mark, which is conveyed to the audience 
only by the outlet 13, while the hero’s song 
is conveyed successively by outlets 1, 6, -7, 
2 o and 12, which are controlled by the points 
indicated in black in sector IV of disk J, 
Fig. 4. A dialogue now’ ensues between the 
two characters, who are pictured w’ith their 
heads approximately at 12 and 13, Fig. 1. 
25 ^ow another character enters at 10 and ap¬ 
proaches to 14, all of these movements being 
faithfully followed by the prepared inter¬ 
rupter, as indicated on sector V, Fig. 4. A 
fourth character enters at 11, and the quar- 
30 tet sings a couple of stnnzas to the accom¬ 
paniment of the orchestra, (sector VI). 
Then the chorus appears for the tableau, 
("sector VII) and the curtain drops on the 
first scene. The orchestra now* plays an in- 
35 terlude, (sector VIII). 

I claim: 

1. An apparatus for reproducing and dis¬ 
tributing sounds, comprising a series of 
sound - records, a series of telephone circuits, 

40 the transmitters of said circuits being op¬ 
eratively positioned with respect to said 
records, a series of loud-speaking receivers 
spaced apart to provide a series of distin¬ 
guishable sound outlets, and an automatic 
45 switch between said transmitters and said 
receivers, whereby the sounds are caused to 
emerge from any desired outlet, substan¬ 
tially as described. 

2. An apparatus for reproducing and dis- 
50 tributing sounds with animated pictures, 

comprising a sound record, a telephone cir¬ 
cuit, the transmitter of said circuit being op¬ 
eratively positioned with respect to the 
sound record, a conductor connected to said 
55 transmitter, a plurality of contact surfaces 
adapted to engage with said conductor, a 
series of loud-speaking receivers, said re¬ 
ceivers being connected to said contact sur¬ 
faces, whereby the engagement of the con- 
60 ductor with’said surfaces connects selected 
of said receivers to arrange the points of 
sound emergence in accordance with the 
projected picture, substantially as described. 

3. In an apparatus for reproducing and 
65 distributing sounds, the combination of a 


soilnd record, a series of sound outlets ar¬ 
ranged apart a distinguishable distance, and 
means acting automatically for causing the 
sound to emerge from any Selected ox said 
outlets to arrange the points of sound emer- 70 
gence as desired, substantially as described. 

4. In an apparatus for reproducing and 
distributing sounds with animated pictures, 
the combination of a sound record, a series 
of sound outlets, a telephone circuit between 75 
the record and the outlets, an automatic 
switch controlling the circuit to cause the 
sound to emerge from desired outlets, where¬ 
by the points of sound emergence are ar¬ 
ranged in accordance with the projected 80 
picture, substantially as described. 

r>. In an apparatus for reproducing and 
distributing sounds, the combination of a 
series of sound records, a series of conductors, 
a series of telephone circuits, the transmitter 85 
of each circuit being connected to a conduc¬ 
tor and in operative relation to a sound 
record, a series of loud-speaking receivers 
arranged apart to provide a series of dis¬ 
tinguishable sound outlets, an interrupted 90 
contact surface for each conductor, a con¬ 
nection between said contact surfaces and 
said receivers, said contact surfaces and 
said conductors being movable w’ith respect 
to one another, whereby the receivers are 95 
connected up with the transmitters to ar¬ 
range the points of sound emergence as de¬ 
sired, substantially as described. 

0. In an apparatus for reproducing and 
distributing sounds with animated pictures, 100 
tlie combination of a series of sound rec¬ 
ords, a member divided into a series of sec¬ 
tions, each constituting a conductor, a series 
of telephone circuits, the transmitter of each 
circuit being connected to a conductor and 105 
operatively positioned with respect to a 
sound record, another member movable with 
respect to the conductors and divided into 
a series of interrupted contact surfaces 
adapted to be engaged by said conductors, a uo 
series of loud-speaking receivers, said receiv¬ 
ers being connected to said contact surfaces, 
whereby when said conductors and contact- 
surfaces are moved with respect to one an¬ 
other, selected receivers are connected up 115 
with said transmitters to arrange the points 
of sound emergence in accordance with the 
projected picture, substantially as described. 

7. An apparatus for reproducing and dis¬ 
tributing sound, comprising a talking ma- 120 
chine, a telephone circuit having a transmit¬ 
ter operatively positioned with respect to 
the record of the talking machine, a plu¬ 
rality of receivers arranged apart a dis¬ 
tance to provide distinguishable sound out- 125 
lets, an' automatic switch controlling the 
circuit and operated in conjunction with the 
talking machine, the contacts of said switch 
being arranged in accordance with a pre¬ 
arranged program, whereby selected of said 1 
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receivers are connected up with said trans¬ 
mitters at the prearranged times, substan¬ 
tially as described. 

8. An apparatus for reproducing and dis- 
5 tributing sounds, comprising a plurality of 

sound records, a plurality of telephone cir¬ 
cuits, each having a transmitter operatively 
positioned with respect to a record, a plu¬ 
rality of receivers spaced apart to provide 
10 a series of distinguishable sound outlets, and 
means for connecting up any selected re¬ 
ceiver with a selected sound record, sub¬ 
stantially as described. 

9. The combination with a talking ma- 
15 chine having a sound record device; of va¬ 
riously located enouncers; electrical trans¬ 
mitting means connected with the enouncers 
respectively; and an automatic switching 
device operatively connected with the sound 

20 record device for the purpose of distribut¬ 
ing various portions of the recorded sounds 
from the transmitting means to the various 
enouncers respectively. 

10. The combination with a sound record 
25 device containing a sound record having suc¬ 
cessively arranged individual characteristic 
parts; of means to reproduce said parts 
irom such sound record; separately disposed 
enouncers; means to transmit the repro- 

30 duced sound record from said record repro¬ 
ducing means to the enouncers; and means 
acting automatically to distribute the said 
individual characteristic parts of the record 
successively to predetermined enouncers. 

11. A phonograph or talking machine 
having combined with its sound-reproduc¬ 
ing diaphragm an electrical transmitter 
capable of changing the mechanical vibra¬ 
tions of the phonograph or talking ma¬ 
chine diaphragm into electrical impulses 
of like intensity and duration so as to re¬ 


OO 


40 


produce the vibrations of the phonagraph 
or talking machine diaphragm on a receiver 
diaphragm reproducer operated by the cur¬ 
rent in the circuit of the electrical trans- 45 
mitter, a plurality of such diaphragm repro¬ 
ducers, means for transferring the current 
to two or more of said reproducers at a de¬ 
sired distance from said talking machine 
or phonograph and means for intermit- 50 
tently operating singly either of the two 
or more reproducers as predetermined for 
the purpose of changing the location or 
placement of said sounds reproduced by 
said phonagraph or talking machine, to 56 
have said sounds seem to emanate from such 
characters or objects as are supposed to be 
the original utterers of said sounds. 

12. In combination with a soimd record 
and means for reproducing said record, 60 
enouncers, electrical circuits between the re¬ 
producing means and the enouncers, and a 
switching device for said circuits, said 
switching device having periods of contact 
of the length of such portions of the sound 65 
record as it is required to divide the said 
soimd record into. 

13. In combination with a sound record 
and means for reproducing said record, a 
switching device having periods of contact 70 
of the length of such portions of the said 
sound record as it is required to divide said 
sound record into, means to operate said 
switch device in register with the movement 
of said sound record, an electrical transmit- 75 
ter, electrical receivers, and circuits there¬ 
for; said circuits being controlled by the 
switching device. 

WILLARD B. FEATHERSTONE. 

Witnesses: 

F. L. Steffen, 

Carlton Wilbt. 
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UNITED STATES PATENT OFFICE. 

HENRY HESS, OF PHILADELPHIA, PENNSYLVANIA. 

APPARATUS FOR PRODUCING AUDIBLE MOVING PICTURES. 

1 , 222 , 626 . Specification of Letters Patent Patented Apr. 17,1917. 

Application filed June 20,1913. Serial No. 774,795. 


To all whom it may concern: 

Be it known that I, Henry Hess, a citi¬ 
zen of the United States, residing at Phila¬ 
delphia, in the county of Philadelphia and 
5 State of Pennsylvania, have invented cer¬ 
tain new and useful Improvements in Ap¬ 
paratus for Producing Audible Moving Pic¬ 
tures, of which the following is a specifica¬ 
tion, reference being had therein to the ac- 
10 companying drawing. 

This invention relates to the production 
of talking or audible animated picture 
scenes, plays or actions such as are produced 
by the synchronous reproduction of a phono- 
15 graph record and a moving picture record, 
and the object of the invention is to im¬ 
prove the character of the reproduced sounds 
so that they will be distinct, clear and nat¬ 
ural and will be produced in synchronous 
20 relation to the corresponding actions as por¬ 
trayed by the moving picture record. 

In making a phonographic record and a 
moving picture record for a given play or 
action, the phonographic apparatus and the 
25 moving picture apparatus are operated in 
synchronism, but by reason of the fact that 
the actors are frequently changing their po¬ 
sitions, the sounds will act on the receiver of 
the phonograph with little or no uniformity, 
SO the exigencies in assuming the proper poses, 
actions and positions, requiring that some 
of the sounds be uttered at a much greater 
distance from the receiving instrument than 
other sounds, and also requiring that the 
35 sounds be directed at varying and* different 
angles with relation to the receiving instru¬ 
ment. As a result of these conditions there 
will be a lack of clarity in tone, and strength 
of the reproduced sounds. 

40 I propose to overcome these objections in 
one way, by preparing the phonographic 
record and the moving picture record in syn¬ 
chronism as .usual with the actors observing 
no more particular or special care in talking 
45 into the phonograph than has heretofore 
been the practice. 1 then prepare a second 
phonographic record of the same words or 
sounds as the first, but independently of the 
other record and separately therefrom, but 
50 in this instance the actors will talk directly 
into the phonograph at a uniform distance 
therefrom. This second phonographic rec¬ 
ord will of course in these circumstances, 
not be in synchronism with the moving 
55 picture record, but the reproduced sounds 


will be clear and distinct. This second pho¬ 
nographic record is then reproduced simul¬ 
taneously with the reproduction of the mov¬ 
ing picture record by operating the phono¬ 
graphic apparatus and the moving picture 60 
apparatus at uniform and preferably slow 
speed, by means of which action, it may be 
determined to what degree and in what 
respects the two records, may be nonsyn- 
chronous, and at what particular points in 65 
the records such inaccuracies in synchronism 
occur. Observations may be made during 
such reproduction, notes taken, and a record 
made in any suitable manner, to show the 
relations of the two records. The second 70 
phonographic record is now again repro¬ 
duced simultaneously with the moving pic¬ 
ture record, but at normal speed, and in this 
reproduction, and with the record of inac¬ 
curacies as a guide, such changes are made 75 
in the speed of one or the other of the rec¬ 
ords, preferably the picture record, as will 
cause the reproduction of the two records 
to be made in synchronism. As an alter¬ 
native method of procedure, instead of mak- 80 
ing the comparison between the second 
phonographic record and the moving pic¬ 
ture record as above described, the two 
phonographic records may be reproduced 
together and compared to ascertain their re- 85 
lations, and since the first phonographic rec¬ 
ord was prepared synchronously with the 
moving picture record, corrections made to 
bring the two phonographic records into 
synchronism, would also make the second 90 
phonographic record synchronous with the 
moving picture record. The correction of 
inaccuracies to make the reproduction of the 
second phonographic record synchronous 
with the moving picture record may be made 9i> 
in any appropriate manner and by any ap¬ 
propriate and suitable mechanism. I pro¬ 
pose however to adopt for this purpose a 
correcting member formed with reference to 
the record of inaccuracies in synchronism, 100 
which -correcting member is arranged to so 
cooperate with either the phonographic ap¬ 
paratus or the moving picture apparatus, 
preferably with the latter, that the speed of 
the picture film will be varied automatically 105 
and predeterminately with relation to the 
speed of the phonographic record. 

My invention therefore comprehends 
broadly a correcting member or device co¬ 
operating with either the phonographic ap- 110 
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paratus or with the moving picture appa¬ 
ratus, and acting automatically to vary the 
speed of one of the records preaeterminately 
in relation to that of the other record to 
effect the reproduction of the records in 
synchronism. 

In the accompanying drawings: 

Figure 1 is a top plan view showing one 
form of apparatus^ by way of example, em- 
IQ bodying my invention and suitable for car¬ 
rying my improved method into effect. 

Fig. 2 is a sectional elevation of the same, 
with parts broken away. 

Referring to the drawings: 

15 1 represents a phonographic apparatus, 

and 2 represents t moving picture appa¬ 
ratus which devices may be driven by any 
suitable mechanism to cause them to operate 
in synchronism. In the present instance I 
20 have shown a common operating motor 3, 
from which driving connections extend to 
both the phonographic apparatus and the 
moving picture apparatus; but it will be 
understood that separate motors may be 
25 employed for this purpose provided they 
are continuously synchronous. The driving 
connections from the motor to the phono¬ 
graphic apparatus comprise a shaft 4 
mounted in bearings 4* and 4 b , and having 
30 a bevel gear wheel 5 fixed thereto and in¬ 
termeshing with a gear wheel 6 fixed to the 
motor shaft. At one end the shaft has fixed 
to it a bevel gear 7 meshing with a bevel 
gear 8 on the driving shaft 9 of the phono- 
35 graphic apparatus, by which means the ro¬ 
tation of the motor imparted to the shaft 4 
will be transmitted to the phonographic 
apparatus. The driving connections from 
the motor to the moving picture apparatus 
40 comprises a bevel gear 10 on that end of the 
shaft 4 opposite the bevel gear 7, which 
gear 10 meshes with a bevel gear 11 on the 
end of a shaft 12 mounted in bearings 13, 
and extending at right angles to the shaft 
45 4, the shaft 12 carrying at its opposite end 
a bevel gear 14 meshing with a gear 15 on 
one end of a shaft 16. The shaft 16 ex¬ 
tends at right angles to the shaft 12 and 
is mounted in suitable bearings 17 and 18. 
50 This shaft has splined to it a bevel gear 
19 meshing with a bevel gear 20 fixed to 
one end of a shaft 21 which carries at its 
opposite end a sprocket wheel 23. The 
sprocket wheel engages the lower stretch of 
55 an endless chain sprocket 24' passingafone 
end over a sprocket wheel 25 connected to 
the shaft 26 actuating the moving picture 
film, and passing at its other end over an 
idler sprocket 27. These driving connec- 
60 tions from the motor to the moving picture 
apparatus will act on the rotation of the 
motor to operate the apparatus, and as both 
apparatuses are driven from the same prime 
motor, they will be operated by said motor 
65 in unison and synchronously. 


In order to correct inaccuracies in syn¬ 
chronism which may exist between the 
phonographic record and the moving pic-, 
ture record in cases where said records are 
prepared independently of each other, so 
that their reproduction will be synchronous, 

I provide for varying the speed of one of 
the records with reference to that of the 
other, in this particular instance the varia¬ 
tion being in the speed of the moving pic- 75 
ture film, and I provide for effecting such 
variations automatically and predetermi- 
nately in accordance with known inaccu¬ 
racies determined by a preliminary com¬ 
parison of said records. This variation of go 
speed is effected, in the form of mechanism 
shown, by means of a correcting member 
in the form of a rotary cam 30 arranged to 
act on a horizontally movable slide 31 on 
which the shaft 21 carrying the sprocket $5 
wheel 23 before alluded to is mounted, the 
rotation of the cam causing the slide to be 
moved back and forth and giving the 
sprocket wheel a movement of translation 
lengthwise of the chain. These actions of 90 
the wheel will vary the speed of the chain, 
from a normal constant speed due to the 
rotation alone of the sprocket wheel, to a 
retarded or to an accelerated speed due to 
the combined translation of the wheel and 95 
its rotation, according to the contour of the 
cam. The cam is mounted on and operated 
by a horizontal shaft 32 mounted in bear¬ 
ings 33—33 and extending at right angles 
to the traveling movement of the sprocket 100 
chain, and the shaft has splined to it a 
driving pinion 34 driven by a pinion 35 on 
the shaft 12 before alluded to, whereby the 
cam will be rotated in synchronism with 
the phonographic apparatus and the mov- 10 5 
ing picture apparatus. The shaft 32 is 
threaded for a portion of its length as at 
36, which threaded portion turns m a fixed 
feed nut 37 so that the cam will be caused 
to shift endwise in its rotary movement, n: 
the shaft in this movement sliding endwise 
through, while being subjected to the driv¬ 
ing action of, the splined pinion 34. The 
purpose of feeding the cam endwise is ’to 
provide an extended and prolonged track 115 
without a corresponding increase in di¬ 
ameter. . 

The cam track extends spirally around 
the cam continuously from end to end, and is 
engaged by a roller 138 mounted~onthe end 1^0 
of the slide 31, the said roller being main¬ 
tained in contact with the cam track, and the 
slide being urged constantly to the right, by 
means of a -weight 38 a connected with a cord 
39 passing over a guide pulley 40 and icon- 12 5 
nected at its end to the slide as at 41. Ac¬ 
cording to the contour of the cam track, the 
slide 31 will either remain at rest, or will be 
shifted to the left, or will be allowed to be 
drawn by the weight to the right, and by 130 
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such movements, the speed of the sprocket 
chain, and consequently that of the picture 
film or strip, will be varied as before de¬ 
scribed. 

6 The cam track is laid out according to the 
particular inaccuracies in synchronism it is 
desired to correct, which inaccuracies as be¬ 
fore described are determined by a prelim¬ 
inary reproduction and comparison of the 
10 phonographic record and the moving pic¬ 
ture record independently prepared; or by 
a comparison between two phonographic 
records, one prepared in synchronism with 
the moving picture record and the other pre- 
15 pared independently. Guided by the rec¬ 
ord or notes made of the inaccuracies, and 
the particular points in the record where the 
inaccuracies occur, the cam track is shaped 
and constructed, so that when the cam is in- 
20 corporated in the operating mechanism as 
shown, it will act when rotated and moved 
endwise, to automatically effect in a prede¬ 
termined manner such changes in speed of 
the record, that the known inaccuracies will 
25 be corrected and the records will be repro¬ 
duced in proper synchronism. 

From the foregoing description it will.be 
seen that by the preparation of the phono¬ 
graphic record with the sounds or words im- 
30 posed directly onto the receiving instrument, 
the comparison of this record with the mov¬ 
ing picture record portraying the motions 
and actions associated with the sounds, to de¬ 
termine the extent and character of inaccu- 
35 racies in synchronism, and the final repro¬ 
duction of the records subject to the action 
of my improved correcting member, acting 
in a predeterminate manner consonant with 
the known inaccuracies in synchronism, an 
40 audible animated picture scene or play may 
be produced in which the sounds will be 
clear and free from the muffled effects so 
common, and in which these sounds will be 
reproduced in proper synchronism with the 
45 portrayal of their appropriate actions or 
movements. It is manifest that the details 
of the mechanism shown and described for 
bringing about such synchronism may be 
variously modified and changed without de- 
50 parting from the limits of my invention, 
and it will be understood that the invention 
is not limited to any particular form or con¬ 
struction of the parte, or to any particular 
method of procedure except in so far as 
55 such limitations are specified in the claims. 

Having thus described my invention, what 
I claim is: 

1 . In a device of the character described 
the combination of a phonographic appara- 
60 tus, a moving picture apparatus, driving 
means for operating the same to reproduce! 
their respective records simultaneously and; 
non-synchronously, and a correcting member 
of predetermined functional action oper- 
6d ated by the driving means and acting auto¬ 


matically to vary the speed of one of the 
records predeterminately in relation to that 
of the other record to effect the reproduction 
of said records in synchronism. 

2. In a device of the character described 70 
the combination of a phonographic appa¬ 
ratus, a moving picture apparatus, driving 
means for operating the same to reproduce 
their respective records simultaneously and 
non-synchronously, and a correcting mem- 75 
ber of predetermined functional action op¬ 
erated by the driving means and acting to 
automatically vary the speed of the picture 
record predeterminately in relation to that 

of the phonographic record to effect the re- 80 
production of said records in synchronism. 

3. In a device of the character described 
the combination of a phonographic appa¬ 
ratus, a moving picture apparatus, driving 
means for operating the same to reproduce 85 
their respective records simultaneously and 
non-synchronously, and a rotary correcting 
member of predetermined functional action, 
operated by the driving means and acting 

in its rotation to automatically vary the 90 
speed of one of the records predeterminately 
in relation to that of the other record to 
effect the reproduction of said records in 
synchronism. 

4. In a device of the character described 95 
the combination of a phonographic appara¬ 
tus, a moving picture apparatus, driving 
means for operating the same to reproduce 
their records simultaneously, and a rotary 
cam member operated by the driving means 100 
and provided with a cam whose contour 
represents inaccuracies in synchronism, said 
cam acting in its rotation to automatically 
vary the speed of one of the records pre¬ 
determinately in relation to that of the other 105 
record to effect the reproduction of said 
records in synchronism. 

5. In a device of the character described 
the combination of a phonographic appara¬ 
tus, a moving picture apparatus, driving H° 
means for operating the same to reproduce 
their records simultaneously, and a rotary 
cam member movable in the direction of its 
axis and operated by the driving means, said 
cam member provided with a cam whose 115 
contour represents inaccuracies in synchro¬ 
nism, said cam acting in its movements to 
automatically vary the speed of one of the 
records predeterminately in relation to that 

of the other record to effect the reproduction 120 
of said records in synchronism. 

6. In a device of the character described 
the combination of a phonographic appara¬ 
tus, a moving picture apparatus, driving 
means therefor acting to reproduce their 124 
respective records simultaneously and non- 
synchronously, and a correcting member of 
predetermined functional action operated by 
the driving means and acting automatically 

to so predeterminately vary the speed of one 130 
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of the records in relation ta that of the 
other, that the said records will be repro¬ 
duced in synchronism. 

7. In a device of the character described 
6 the combination of a phonographic appara¬ 
tus, a moving picture apparatus, operating 
means therefor, driving connections to the 
phonographic apparatus, a traveling chain 
for operating the picture record, a rotary 

10 wheel engaging said chain and having a 
movement of translation lengthwise of the 
chain, driving connections between the oper¬ 
ating means and said wheel for rotating the 
latter, and means controlled by the operat- 
15 ing means for effecting the translating 
movement of said wheel in accordance with 
inaccuracies in synchronism • to cause said 
records to be reproduced synchronously. 

8 . In a device of the character described 
2 o the combination of a phonographic appara¬ 
tus, a moving picture apparatus, driving 
means for operating said apparatuses to re¬ 
produce their respective records simultane¬ 
ously and non-synchronously, and a correct- 

25 ing member of predetermined functional 
action, operated by the driving means and 
acting automatically to vary the speed of 
one of the records predeterminately in rela¬ 
tion to that of the other to effect their re- 
30 production in synchronism. 

9. In a device of the character described 
the combination of a phonographic appara¬ 
tus, a moving picture apparatus including a, 
picture record, driving means for operating 

35 the picture record continuously, a rotary 
element for driving said means, said ele¬ 


ment having a movement of translation rel¬ 
atively to said driving means to vary the 
speed of the picture record, driving means 
acting to operate the phonographic appara- 40 
tus and the said rotary element to cause the 
records of said apparatuses to be reproduced 
simultaneously, and a member operated by 
the last mentioned driving means and act¬ 
ing on the rotary element to effect its move- 45 
ment of translation in accordance with the 
inaccuracies in synchronism to cause the 
records to be reproduced synchronously. 

10. In a device of the character described 
the combination of a phonographic appara- 50 
tus, a moving picture apparatus, and an 
endless traveling drive chain for operating 
the picture record, a rotary sprocket wheel 
engaging said chain and having a movement 
of translation in the direction of the travel 55 
of the chain, driving means for operating 
the phonographic apparatus and for rotat¬ 
ing the sprocket wheel to cause the simul¬ 
taneous reproduction of the respective rec¬ 
ords, and a rotary cam member operated by 60 
the driving means, said cam member being 
provided with a cam whose contour repre¬ 
sents inaccuracies in synchronism, said cam 
acting to effect the translating movement of 
the sprocket wheel. 65 

In testimony whereof I have affixed my 
signature in presence of two witnesses. 

HENRY HESS. 

Witnesses: 

Abraham Felt, 

W. R. Kennedy. 
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To all whoin it may concern: 

Be it known that I, Harrison W. Rogers, 
a citizen of the United States, residing at 
Wheeling, in the county of Ohio and State 
5 of West Virginia, have invented a new” and 
useful Mechanism for Controlling Motion- 
Picture and Sound-Reproducing Mecha¬ 
nisms, of which the following is a specifi¬ 
cation. 

10 The present invention relates to improve¬ 
ments m a mechanism for controlling mo¬ 
tion picture and sound reproducing mecha¬ 
nisms, whereby the projector mechanism is 
connected to the sound record carrier or car- 
15 riers, through the instrumentality of the 
moving film, the present application being 
a continuation of my co-pending appli¬ 
cation filed February 7, 1013, Serial No. 
746,800, one object of the present invention 
20 being the provision of means, whereby a 
plurality of sound record carriers may be 
operated successively, the first record being 
started and stopped so that there is an alter¬ 
nate stopping and starting throughout the 
25 series of sound record carriers and thus per¬ 
mitting of the introduction of titles for the 
succeeding song, instrumental selection, or 
act. 

Up to the present time, it has been im- 
30 practicable to exhibit by the moving films, 
while the sound record was being operated, 
titles and announcements, for the reason 
that no provision has been made for halting 
the. sound record carrier during the presen- 
35 tation of the title, or announcement, by the 
film, and further as a full film is usually of 
sufficient length to necessitate the employ¬ 
ment or use of two or more sound records, 
and therefore permits the projection of 
40 means _ for illustrating in songs, several 
songs, it is desirable that such song or songs 
be announced by title.. The present device 
is capable of performing these functions, 
there being provided means controlled by 
45 the film for connecting clutch members so 
that the sound record is rotated at the de¬ 
sired instant and after the presentation of 
a title upon the screen, through the film, 
such sound record being disconnected and 
50 halted, while the next succeeding title for 
the following sound record is presented, the 
second record and etc., being operably con¬ 
nected and disconnected from the projector 
similar to the first one. It is therefore one 
55 intention of the present invention, to pro¬ 


vide a means, whereby the film at the proper 
time actuates a means to operate and permit 
the locking of the clutch members in en- 
ga ged position, there being an automatic 
lock for locking the clutch members in such 60 
position, and at the proper time to release 
the locking device to free the clutch mem¬ 
bers so that the sound record is brought to 
a stoppage, even though the film continued 
its movement to present the title and the 65 
next succeeding scene. 

In putting the present invention into 
practice, it is desirable that the clutch mech¬ 
anism and the releasing mechanism be elec- 
tromagnetically controlled, and that each be 70 
individually operated through cooperating 
means carried by and disposed in the path 
of the film. 

With the foregoing and other objects in 
view which will appear as the description 75 
proceeds, the invention resides in the com¬ 
bination and arrangement of parts and in 
the details of construction hereinafter de¬ 
scribed and claimed, it being understood 
that changes in the precise embodiment of 80 
the invention herein disclosed can be made 
within the scope of what is claimed without 
departing from the spirit of the invention. 

In the drawings— 

Figure 1 is a front elevation of the pro- 85 
jector, mechanism of a motion picture ma¬ 
chine, showing a means whereby two cylin¬ 
der sound reproducing means are operably 
connected thereto, portions of said latter 
means being eliminated. 90 

Fig. 2 is a top plan view of the parts 
illustrated in Fig. 1. 

Fig. 3 is a diagrammatic view showing 
the electromagnets and the circuits by means 
of which the same are controlled to alter- 95 
nately start and stop successive sound record 
carriers. 

Fig. 4 is an enlarged detail view of the 
film actuated switch for controlling the re¬ 
spective circuits. loo 

Fig. 5 is an enlarged detail sectional view 
of one of the clutches used with the present 
invention. 

Fig. 6 is a plan view of a portion of a film 
having two switch closure projections or 105 
buttons. 

Referring to the drawings, the numeral 1 
designates the main frame and mechanism 
carrying portion of the projector of a mo¬ 
tion picture machine, having in the present 110 
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instance the manually operated handle 2, 
which in motor machines is displaced by the 
usual electric or other motor. The gearing 
3 of the projector mechanism, is of any con- 
5 struction, the present projector being indica¬ 
tive of any form of projector now upon the 
market and to which the present invention 
is applicable. The shaft 4 is operably con¬ 
nected to the gearing 3 and through the 
10 coupling 5 is connected to the short shaft 6, 
a coupling 7 connecting such* short shaft 6 
to the main record carrier driving shaft 9. 
Thus it will be seen that the shaft 9 is con¬ 
tinuously rotated during the operation of 
15 the projector mechanism. 

In the present illustration, two sound rec¬ 
ord carrying means A and B are illustrated, 
both of these, as will presently appear, being 
adapted to be connected, one at a time, to 
20 be operated from the shaft 9. Mounted 
upon the shaft 9 adjacent each one of the 
record carriers, is a clutch and transmission 
device 10 and 11 respectively, and as both 
are constructed identically, the description 
25 of one will suffice for both. 

This clutch is particularly shown in detail 
in Fig. 5, and includes the slidable clutch 
member 12, keyed as at 13 to the shaft 9 so 
as to rotate with the shaft, the cooperating 
30 clutch member 14 thereof being mounted 
upon the shaft 9 through the instrumen¬ 
tality of the freely rotatable sleeve 15 and 
the iimiting collar 16. The spring .17 nor¬ 
mally holds the clutch member 12 separated 
35 from the member 14 so that the projecting 
screw 18 of the member 12 is held out of 
engagement with one of the apertures 19 of 
the member 14. By this means, it will be 
seen that when the member 12 is moved to- 
40 ward the member 14, the pin 18 is intro¬ 
duced into one of the apertures 19 and con¬ 
sequently the clutch member 14 rotates with 
the member 12. 

In order that the respective clutches 10 
45 and 11 may properly operate the respective 
sound record carrying means A and B, each 
freely rotatable member 14 is provided with 
the gear 20, which as shown meshes with 
the gear 21 of its respective record carrier 
60 and thus through the gear 22, operates the 
mandrel 23 upon which is adapted to be con¬ 
nected a cylinder sound record (not shown). 

Under normal conditions, as before stated, 
the respective clutch members are in the 
55 position as shown in Fig. 5, the spring 17 
holding the member 12 out of engagement 
with the member 14, and therefore in order 
to operate the member 12 of the respective 
clutches 10 and 11 alternately, so as to con- 
60 nect, as for instance, the sound record car¬ 
rying means A for synchronous operation 
with the film F and during the operation of 
the projector, it is preferable that an elec¬ 
trical means be provided and control it 
65 through the instrumentality of the fil m and 


the switch device, as clearly shown in Fig. 

4, and diagrammatically as shown in Fig. 3. 

As clearly shown in Fig. 3, two of these 
switch devices S and S' are employed, both 
of them being identical in construction, but 70 
being controlled by means of the buttons or 
projections 24 and 25, as clearly shown in 
Fig. 6, said projections or buttons being 
placed upon the film F at predetermined 
points, that is the point at which it is desir- 75 
able to operate the respective switches S and 
S' to thus throw the clutch 10 and release 
the clutch 11, or vice versa. 

Both switches as before stated, are con¬ 
structed identically, as clearly shown in Fig. 80 
4, so that the film F may be guided be¬ 
tween the rollers 26 and 27. As the roller 27 
is carried by the pivotally mounted frame 28 
and is insulated at 29 from the frame of the 
projector, the arm 30 carrying the switch 85 
point 31 is moved so that the switch point 

31 is placed in engagement with the switch 
point 32 of the stationary arm or contact 33. 
This arm or contact 33 is insulated from the 
frame 1 as at 34 and also from the member 90 
28 as at 35, so that when the contacts 31 and 

32 are disengaged, no current is flowing, and 
current only flows momentarily when the 
contacts are made due to the introduction of 
the projection 24 or 25 between its respec- 95 
tive pair of rollers 26 and 27. 

In order to provide a means whereby the 
sliding clutch members 12 of the respective 
clutches 10 and 11 may be operated auto¬ 
matically and in proper time, as is prede- 100 
termined by the button or projection upon 
the film F, and thus automatically connects 
the selected record carrier with the projec¬ 
tor mechanism, the end 40 of the lever 36 
bears against the member 12, said lever be- 105 
ing pivoted as shown at 37 so that the 
armature 38 will depend in attractive rela¬ 
tion to the cores of the electromagnets 39—39' 
respectively, the same being constructed and 
arranged, as dearly shown in Fig. 1 of the no 
drawings. Thus when either one of the re¬ 
spective electromagnets 39—39' is energized, 
the armature 38 will be attracted, the same 
assuming the position as shown at the rec¬ 
ord carrier A in Fig. 1, and thus causing 115 
the upper free end 40 of the lever 36 to en¬ 
gage the movable clutch member 12 to move 
the same into engagement with the clutch 
member 14. By this means, the shaft 9 is 
connected through the gear 20 to the op- 120 
erating gearing of the record carrier A, and 
such record carrier is thus rotated from 
the shaft 9 and consequently from the pro¬ 
jector mechanism. 

When the armature 38 is released, the same 125 
will assume the position as shown in con¬ 
nection with the record carrier B, Fig. 1, 
and thus permit the spring 17 of the clutch 
member 11 to free the clutch member 12 and 
consequently permit the free rotation of 130 
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the shaft 9 within the sleeve 15 of the clutch 
member 14. Thus with the parts in the posi¬ 
tion as shown on Fi". 1 , the record carrier 
A is being operated by the projector while 
5 the record carrier B is inert. 

It is essential inasmuch as the electromag¬ 
net 39 or 39' is energized only for an in¬ 
stant, and as will presently annear, from 
the detailed description of the electrical dia- 
10 gram as illustrated in Fig. 3, that the arma¬ 
ture 38 and its arm 3T will be locked in the 
position as shown in Fig. 1 for connection 
with the record carrier A. In older to ac¬ 
complish this, the trigger 41, is projected 
15 through the aperture 42 of the armature le¬ 
ver 36, and has its projection 43 disposed 
to overlap the edge of the aperture as clearly 
shown in Fig. 1 and thus hold the arma¬ 
ture toward the electromagnet 39 with the 
20 clutch actuating end 40 holding the clutch 
member 12 locked to the member 14. The 
trigger 41 is provided with the armature 44, 
by means of which the electromagnet 45 or 
45', as will presently appear controls the re- 
25 lease of its respective trigger 41—41\ 

In the present instance, the projection 24 
of the film F, is disposed to operate the 
switch S, and simultaneously energize the 
electromagnets 39 and 45', while the projec- 
30 tion 25 will actuate the switch S' and si¬ 
multaneously energize the electromagnets 
39' and 45, thus simultaneously connecting 
and disconnecting through the switch 8 , the 
record carriers A and B, respectively, and 
35 causing the reverse simultaneous action 
when the switch S is closed. ! 

In order to clearly illustrate the electri¬ 
cal connection by means of which the above 
operation is carried out, reference is had 
40 to big. 3, the circuit controlled by the pro¬ 
jection 24 and the switch S being as fol¬ 
lows: 

One point of the switch S, the conductor 
46, the battery 47, the conductor 48, the 
45 electromagnet 39, the conductor 49, the elec¬ 
tromagnet 45', and the conductors 50 and 
51 to the remaining member of the switch 
S. Thus as before stated, the electromag¬ 
nets 39 and 45' are energized simultaneously, 
50 and at the beginning of the connection of the 
sound record carrier A with the projector 
mechanism, the clutch member 11 having 
been disconnected so that the shaft 9 would 
not operate the record carrier B, the clutch 
55 member 10 will be operated, and thus the 
record carrier A will be connected to be op¬ 
erated from the shaft 9. When the arma¬ 
ture 38 controlled by the electromagnet 39, 
is actuated, the latch or trigger 41 auto- 
60 matically locks the same in clutch holding 
position or in the position as shown in con¬ 
nection with the record carrier A in Fig. 1 , 
and thus the clutch 10 is held in this posi¬ 
tion until automatically released by the en- 
65 ergization of the circuit controlled by the 


switch S'. This circuit includes one mem¬ 
ber of the switch S', the conductor 52, the 
battery 53, the conductor 54, the electromag¬ 
net 45, the conductor 55, the electromagnet 
39', the conductor 56, and the conductor 57, 70 
which is connected to the other point of 
the switch S'. Thus the electromagnets 45 
and 39' are energized simultaneously, the 
electromagnet 45 elevating the latch or trig¬ 
ger 41 of the record carrier A and thus free- 75 
mg the armature 38 to gravity and also the 
action of the spring 17 of the clutch 10 so 
that the clutch member 12 of the clutch is 
released from the member 14 thereof, while 
the electromagnet 39' attracts its armature 80 
38 and consequently engages the clutch 11, 
the trigger 41 a at this time locking the 
clutch 11 to permit of the proper actuation 
of the record carrier B from the shaft 9, 
the record carrier A being disconnected from 85 
the shaft. 

In the next succeeding actuation of the 
switch S, the trigger 41 a will be released 
through the energization of the electromag¬ 
net 45', and simultaneously with the ener- 90 
gization of the electromagnet 39 and conse¬ 
quently the throwing of the clutch 10, this 
action disconnecting the clutch 11 and the 
record carrier B from the shaft 9 and again 
connecting the record carrier A through the 95 
clutch 10 to the shaft 9. 

What is claimed is: 

1. The combination with a motion picture 
projector and a plurality of sound reproduc¬ 
ing mechanisms, a shaft being connected to 100 
and actuated by the projector mechanism, of 
means for alternately connecting and dis¬ 
connecting the sound reproducing mecha¬ 
nisms to and from the shaft, the same in¬ 
cluding a plurality of clutches one to each 105 
sound reproducing mechanism, a film form¬ 
ing a part of the projector mechanism and 
haying a plurality of switch actuators, 
switches respectively related to said clutches, 

a plurality of electro-magnets also related no 
to said clutches, a source of electrical energy, 
a plurality of clutch throwing levers related 
respectively to said electro-magnets and 
clutches, a lock for each lever, an electro¬ 
magnet for each lock, an independent elec- 115 
trical 1 circuit including the source of electri¬ 
cal energy, a switch, and a lever controlling 
and a lock releasing electro-magnet whereby 
the closure of one switch will actuate one 
clutch and release the other. 120 

2. The combination with a motion picture 
projector* and two sound reproducing mecha¬ 
nisms, of a shaft connected to and operated 
by the projector and extending therefrom to 

all of the sound reproducing mechanisms, a 125 
plurality of clutches one to each sound re¬ 
producing mechanism mounted upon said 
shaft, one of the clutch members being a 
freely rotatable member and geared to its 
respective sound reproducing mechanism 130 
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and the other clutch member being a spring 
released member keyed for sliding move¬ 
ment upon the shaft, an armature lever 
operably connected to each sliding clutch 
5 member, an electro-magnet for attracting 
said armature to move the sliding clutch 
member in opposition to its spring, an arma¬ 
ture lock for locking the armature lever in 
such position, an electro-magnet for releas- 
20 ing said lock and consequently the sliding 
clutch member, and two electrical circuits 
including the first mentioned electro-magnet 


of one sound reproducing machine and the 
second electro-magnet of the other machine, 
whereby the clutches are alternately thrown 15 
in and out. 

In testimony that I claim the foregoing as 
my own, I have hereto affixed my signature 
in the presence of two witnesses. 

HARRISON W. ROGERS. 

Witnesses: 

Fred J. Whelan, 

Annie M. Sommers. 
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IN THE COURT OF APPEALS OF THE DISTRICT 

OF COLUMBIA. 


Appeal No. 5796. 


I 

Charles K. Cregier, Appellant, j 

I 

vs. ; 

Conway P. Coe, Commissioner of Patents j Appellee . 


BRIEF FOR APPELLANT. 


May it Please the Court: 

This case comes before this tribunal on the appeal of 
Charles K. Cregier (plaintiff below) from the decree 
of the Supreme Court of the District of Columbia, dis¬ 
missing appellant*s Bill of Complaint, which had been 
brought in accordance with the provisions of Sec. 4915 
Revised Statutes (U. S. Code, Title 35, Sec. 63), to 
obtain a patent upon application Serial No. 409,819. 

i 

Statement of the Case. 

The Commissioner of Patents held that the applica¬ 
tion of Cregier, appellant, became abandoned for fail¬ 
ure to take action within the time required by the stat¬ 
ute. The bill in equity upon which this suit is based, 
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was then filed under Section 4915 R. S., in the Supreme 
Court of the District of Columbia within which juris¬ 
diction the Commissioner of Patents has his official 
residence (Rec. pp. 2-25). A motion to dismiss the bill 
for want of jurisdiction was then presented. After full 
hearing and due consideration this was overruled (Rec. 
pp. 27-28). Answer was then filed (Rec. pp. 28-34), and 
the case went to trial. The judge who tried the case 
(Judge O’Donoghue) differed from the judge who 
heard the earlier motion to dismiss (Judge Bailey), 
and took the position that the court lacked jurisdiction 
of the subject matter, and dismissed the bill for this 
and other reasons. Appeal was noted and perfected, 
and the case comes before this court for review. 

Pleadings. 

The Bill of Complaint (Rec. pp. 2-25) sets forth quite 
explicitly the points of the case, paragraphs 1 to 41, 
inclusive, reciting the facts relative to plaintiff’s delay 
in responding to the last official action; and paragraphs 
42 to 45, inclusive, reciting the facts relative to novelty. 

Inasmuch as a number of claims must be considered, 
these have been separated in the bill into several groups 
as follows: 

Group “ A ” which includes claims 17 and 20, 

paragraph 43 of the bill; 

Group “ B ” claims 14, 15, 16, 18 and 19, para¬ 
graph 44 of the bill; 

Group “ C ” claim 13 only, paragraph 49 of the 

bill; 

Group 16 D 9 7 claims 5 and 9, paragraph 52 of the 

bill (not now pressed) ; 

Group “E” proposed claims 22-28, inclusive, 

paragraph 54 of the bill. 
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The Answer puts in issue the jurisdiction of the 
court; the pendency of any application; the sufficiency 
of the excuse for delay; and the patentability of certain 
claims. 

In order that the claims involved may be conveniently 
at hand, they are here introduced, separated into their 
several groups. 


i 

i 


Claims in Suit. 


Group “A” | 

17. The combination of a moving picture record, 
a moving sound record, means for maintaining 
synchronism between said records, a sound trans¬ 
mitter, sound reproducers located at a distance 
from said transmitter in the vicinity of the surface 
upon which the moving pictures are projected, 
means electrically connecting the reproducers with 
said transmitters, and means for selectively ener¬ 
gizing any number of said receivers to the exclu¬ 
sion of another or others. 


20. The combination with a moving picture pro¬ 
jecting record and a receiving surface for the 
pictures thereof, of a movable sound record located 
near said picture record, and adapted for move¬ 
ment in synchronism therewith, means for moving 
said records in synchronism, an elebtric trans¬ 
mitter, operable by said sound record to vary an 
electric current in substantial harmony with the 
sound recorded on said sound record, a plurality 
of electric sound reproducers or receivers near 
said picture receiving surface, electric circuits 
connecting said transmitter and said receivers, 
and means for selectively energizing either or any 
number of said receivers. 


Group “B.” 

14. The combination of a moving picture record, 
a moving sound record, means for maintaining 
synchronism between said records, a sound trans¬ 
mitter, a sound reproducer located at a distance 


i 

i 


i 
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from said transmitter and in the vicinity of the 
surface upon which the moving pictures are pro¬ 
jected, and means operatively connecting the 
reproducer with the transmitter. 

15. The combination of a moving picture ma¬ 
chine, a moving sound record machine, a sound 
transmitter machine, means for maintaining syn¬ 
chronism between the moving pictures and re¬ 
corded sounds, a sound reproducer located at a 
distance from both machines and in the vicinity 
of the surface upon which said pictures are pro¬ 
jected, and means electrically connecting said 
transmitter and reproducer. 

16. The combination of a moving picture record, 
a moving sound record, means for maintaining 
svnchronism between said records, a sound trans- 
mitter, a plurality of sound reproducers located 
at a distance from said transmitters and in the 
vicinity of the surface upon which the moving 
pictures are projected, and means electrically con¬ 
necting said reproducers with the transmitter. 

18. The combination of a moving picture record, 
a moving sound record, a positive gear mechanism 
connecting and maintaining svnchronism between 
said records, a sound transmitter, a sound repro¬ 
ducer located at a distance from said transmitter 
and in the vicinity of the surface upon which said 
moving pictures are projected, and means electric¬ 
ally connecting the receiver with the transmitter. 

19. The combination with a moving picture pro¬ 
jecting record, and a receiving surface for the 
pictures thereof, of a movable sound record located 
near said picture record, and adapted for move¬ 
ment in synchronism therewith, means for moving- 
said records in synchronism, an electric trans¬ 
mitter operable by said sound record to vary an 
electric current in substantial harmony with the 
sounds recorded on said sound record, a plurality 
of electric sound reproducers, located near said 
picture receiving surface, and an electric circuit 
connecting said transmitter and said receivers. 


Group “ Cr 

13. The combination with a moving! picture pro¬ 
jecting machine and a distant screen, of sound 
record located in the vicinity of the projecting 
machine and operatively connected therewith, and 
means for causing the sounds which are recorded 
on the sound record to be propagated in the vicin¬ 
ity of the screen in synchronism with |the pictures. 

Group “ D.” 

The two claims of this group, 5 and 9, are not pressed 
on this appeal, and therefore are not included. 

Group “ E” ^ ^ j 

22. The combination with a moving picture pro¬ 
jecting machine and a distant screen, of a sound 
record located in the vicinity of the projecting 
machine and operatively connected therewith, 
means for causing the sounds which are recorded 
on the sound record to be propagated in the vicin¬ 
ity of the screen in synchronism with the pictures, 
and means for varying the sound produced. 

23. The combination of a moving picture record, 
a moving sound record, means for maintaining 
synchronism between said records, a sound trans¬ 
mitter, sound reproducing means located at a dis¬ 
tance from said transmitter and in the vicinity of 
the surface upon which the moving j pictures are 
projected, means operatively connecting the re¬ 
producer with the transmitter, and means for 
varying the sound at the will of the operator. 

24. The combination of a moving picture ma¬ 
chine, a moving sound record machine, a sound 
transmitter machine, means for maintaining syn¬ 
chronism between the moving pictures and re¬ 
corded sounds, sound reproducing means located at 
a distance from both machine and in the vicinity of 
the surface upon which said pictures are projected, 
means electrically connecting said transmitter and 
reproducer, and means for varying the electrical 
connections to vary the volume of sound pro¬ 
duced. 


25. The combination of a moving picture record, 
a moving sound record, means for maintaining 
synchronism between said records, a sound trans¬ 
mitter, a plurality of sound reproducers located 
at a distance from said transmitter and in the 
vicinity of the surface upon which the moving 
pictures are projected, means electrically connect¬ 
ing said reproducers with the transmitter, and 
means for varying the sound given off bv the 
reproducers. 

26. The combination of a moving picture record, 
a moving sound record, means for maintaining 
synchronism between said records, a sound trans¬ 
mitter, sound reproducers located at a distance 

from said transmitter in the vicinitv of the surface 

* 

upon which the moving pictures are projected, 
means electrically connecting the reproducers with 
said transmitter, and means for energizing any 
number of said receivers to the exclusion of 
another or others. 

27. The combination of a moving picture record, 
a moving sound record, a positive gear mechanism 
connecting and maintaining synchronism between 
said records, a sound transmitter, a sound repro¬ 
ducer located at a distance from said transmitter 
and in the vicinity of the surface upon which mov¬ 
ing pictures are projected, means electrically con¬ 
necting the reproducer with the transmitter, and 
means for varying the electrical connections to 
vary the sound produced. 

28. The combination with a moving picture 
projecting record, and a receiving surface for the 
pictures thereof, of a movable sound record located 
near said picture record, and adapted for move¬ 
ment in synchronism therewith, means for moving 
said records in synchronism, an electric trans¬ 
mitter operable by said sound record to vary an 
electric current in substantial harmony with the 
sounds recorded on said sound record, a plurality 
of electric sound reproducers located near said 
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picture receiving surface, an electric circuit con¬ 
necting said transmitter and said reproducers, 
and means to vary the sound produced. 

Assignments of Error in General; 

The assignments of error, briefly stated, are directed 
to four separate matters, as follows: 

First. The trial court erred in holding that it was 
without jurisdiction to entertain the bill. ! 

Second. The trial court erred in holdihg that the 
Commissioner of Patents had not refused: appellant a 
patent, but had only held the application of Cregier to 
be abandoned. This is closely related to the first error. 

Third. The trial court erred in holding that the evi- 
dence did not make out a case of unavoidable delay in 
the prosecution of the Cregier application, within the 
meaning of the law. 

Fourth. The trial court erred in holding that a cer- 
tain French patent of Addition to one Ghumont, No. 
936, was a valid reference. 

i 

I 

Application in Suit. 

The application upon which appellant seeks a patent 
is Serial No. 409,819, filed September 13, 1920. But 
this application was filed as a continuation in part of 
an earlier application, No. 358,063, which application 
was filed February IS, 1907. A more detaijed history is 
given below. I 

The Invention in Suit. 

The invention relates to the art of talking moving- 
pictures; that is, motion pictures which are accom¬ 
panied by speech of the actors and sounds produced in 
timed relation to the projected pictures^ so that the 
effect is that of the figures speaking. 

i 

j 

i 
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While the claims to which appellant is entitled are 
of considerable breadth, they do not cover all types 
of such machines. They do, however, cover practical 
forms which are in use at the present time, but which 
came into use long after appellant’s development, and 
largely by reason of his efforts. 

In order that the results may be effective, it is neces¬ 
sary that the spoken words and sounds shall be in 
synchronism with the pictures; that the speech and 
sounds shall appear to come from the screen or the 
vicinity thereof; and that there shall be no speech or 
sounds behind the audience. On the other hand, in 
order that synchronism mav be maintained between the 
talking machine and the projecting machine, it is nec¬ 
essary that these machines shall be located close to¬ 
gether; and since the projector must be at a distance 
from the screen, it is therefore also necessary that 
the talking machine (the phonograph) shall be at a 
distance from the screen. 

It is necessary to avoid all speech and sound at the 
phonograph, and to transmit all sounds from the phono¬ 
graph to i the screen. Appellant accomplishes this by 
telephonic means which transmits all of the sounds 
recorded on the phonograph record to the screen with¬ 
out any audible sound behind the audience. The tele¬ 
phonic circuit involves a variable resistance unit; the 
battery or other source of electrical energy; the usual 
transformer; and one or more loud speakers adjacent 
the screen. This telephonic circuit is the usual one, but 
it must be so arranged with respect to the phonographic 
record that the variable resistance unit of the circuit 
shall receive the full effect of the recorded sounds on 
the phonographic record, and so avoid the production 
of sounds, or at least audible sounds, at the phonograph. 
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The Cregier application discloses two separate means 
for effecting this silent transmission to the screen. 

Attempts had previously been made to combine the 
projector and the phonograph. In early efforts to effect 
this combination, the 'phonograph was placed adjacent 
the screen and the projector behind the audience. The 
projector was driven by a motor and the attempt made 
to control its speed by the speed of the phonograph; 
or the phonograph and projector were operated by in¬ 
dependent motors which were supposed to run in syn¬ 
chronism. But svnchronism was not obtainable bv 

* i * 

either arrangement, variations in the working condi¬ 
tion of the machines varying the motor speeds, which 
resulted in failure to secure the synchronous relation 
desired. All efforts along these lines were futile. 

Starting with this prior art, appellant! (Cregier) 
had two problems; first, to operate the phonograph and 
projector in continuous compelled synchronism, so that 
there could be no movement of one with respect to the 
other; second , to eliminate all speech and sounds at 
the phonograph and transmit the sounds from the phon¬ 
ograph to the screen by a telephonic means, ft was also 
desirable to have some means for varying tlie strength 
of the electric energy in the telephone circuit, so as to 
produce variations in the intensity or loudhess of the 
sounds. 

All of the claims which the appellant seeks to obtain 
are directed to this arrangement. They do not cover 
the cabinet type of projecting systems in i which the 
phonograph, the projector and the screen are all com¬ 
bined in a closed chamber; and they do not cover those 
systems in which the phonograph is placed adjacent to 
the screen and controls the distant projector through 
mechanical connections or synchronous motors. 
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Generally speaking, therefore, all of the claims may 
be said to be directed to a mechanism embodying some 
or all of the following elements: 

1. A sound reproducing machine; 

2. A projecting machine; 

3. Means for synchronizing the two machines 

through a rigid connection by which one 
machine is driven by the other, or both 
driven from a common source; 

4. A screen which receives the picture; 

5. A telephonic means by which recordings on the 

sound records are transformed into electrical 
impulses, and transmitted to the vicinity of 
the screen by an electrical circuit, and re¬ 
created into mechanical energy bv loud 
speakers, in the form of speech and sound— 

a. A variable resistance unit actuated by 

the recording on the sound record; 

b. One or more loud speakers adjacent the 

screen; 

c. An electric circuit including the vari¬ 

able resistance unit, the loud speakers 
and a source of electrical energy; 

d. Controlling devices for varying the 

electrical energy, and thus the vol¬ 
ume of the sound from the loud 
speakers. 

Appellant discloses two forms of mechanism both 
designed to avoid all external sounds at the sound 
record and to produce the sounds only at the screen. 
In the preferred arrangement Fig. 2 (Rec. opposite 
page 136), he places the variable resistance unit D 
directly above the reproducing means of the phono¬ 
graph, so that all the recording on the sound record is 

transmitted bv d and d l to the variable resistance unit in 
* 

the form of mechanical impulses by means of a slender 
rod rigidly connecting the phonograph reproducing 
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means d and d x and the variable resistance unit D. This 
in turn, will vary the electrical energy passing in the 
circuit, and this varying current will produce speech or 
sound from the loud speakers at the screen. By this 
arrangement no speech or sound, that is no audible 
effect, is produced at the phonograph. The mechanical 
variations of the record are transformed into varia¬ 
tions in pressure on the variable resistance unit D, and 
the current therethrough varied; but there is no speech 
or sound as such to be heard, and therefore there is no 
speech or sound behind the audience. 

In an alternative form, the inventor has substituted 
for the rigid slender rod between the reproducing 
means of the sound record and the variable' resistance 
unit, a small inclosed column of air, and provided two 
diaphragms, one to be rigidly connected to j the repro¬ 
ducing means of the phonograph and one! connected 
rigidly with the variable resistance unit, thu$ any move¬ 
ment of the diaphragm connected to the phonograph 
reproducing means, will be transmitted by the inclosed 
air column to the diaphragm connected to the variable 
resistance unit (Rec. opposite page 137). While this 
is not the preferred form, even here no speech or sound 
can be heard at the phonograph, for the vibrations of 
the diaphragm following the movements of the repro¬ 
ducing means of the phonograph are transmitted di¬ 
rectly to a closed air chamber from which the sounds 
are not audible. 

j 

History in Patent Office. 

Before proceeding further, it may be well to give a 
brief summary of the history of the case, |so that the 
court may better understand the general situation. 

In the first place, we wish to say that this is no 

fanciful invention, no mere paper application; on 

! 

i 

i 


I 
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the other hand, it is a practical device, which has been 
demonstrated many times before large groups of people. 
It was publicly displayed before all of the higher of¬ 
ficials of the Patent Office, and many of the employees 
thereof, in Washington on March 10,1917, and to many 
other groups at later times. 

Moreover, it should be stated that the application 
has been three times before the Board of Appeals (then 
the Examiners-in-Chief); that claims 17 and 20 (Group 
A) vrere twice allowed by that tribunal, claim 17 in al¬ 
most the exact format now appears and claim 20 in 
the exact form it now stands; that claims 14,15,16, 18 
and 19 (Group B) were once allowed in the exact lan¬ 
guage in which they now appear, but were later rejected 
on the French patent of Addition No. 936 to one Gau- 
mont, taken with other patents; and that claim 13 
(Group C) was proposed by the Board of Appeals itself 
(then Examiners-in-Chief) after the public demonstra¬ 
tion above referred to; but this claim was later rejected 
on this same French patent of Addition to Gaumont 
No. 936, taken with other patents. 

The application upon which appellant seeks to obtain 
a patent, No. 409,819, was filed September 13,1920; but 
it was then filed as a continuation in part of an earlier 
application No. 358,063, which had been filed February 
18, 1907. The later application No. 409,819 contains 
matter which was not disclosed in the earlier applica¬ 
tion, and as to this matter this later application must 
stand on its own filing date of September 13, 1920; but 
the later application is a true continuation of the 
subject-matter of all of the claims which plaintiff now 
seeks to obtain, so that, so far as this matter is con¬ 
cerned, appellant’s effective filing date is February 18, 
1907. 
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The earlier application, No. 358,063, was filed Febru¬ 
ary 18,1907, by what was then the firm of Djrenforth, 
Dyrenforth & Lee of Chicago. On or about June 27, 
1908, Mr. John G. Elliott also of Chicago, was substi¬ 
tuted as attorney, and Mr. Elliott thereafter prosecuted 
the application. This is set up in the bill (Rec. p. 4; 
paragraph 10) and admitted by the answer (Rec. p. 29; 
paragraph 10). 

After various actions by the Examiner, and amend¬ 
ments and arguments by the attorney, all of the claims 
were finally rejected, and the case came to the Board of 
Appeals (Examiners-in-Chief) on appeal. There were 
then seven claims in the application. 

After full consideration, the appellate tribunal on 
October 5, 1915, reversed the Examiner as to all of the 
rejected claims (Rec. pp 99-103). At that time the ap¬ 
peal board made this very pertinent observation. 

j 

‘ 4 Appellant was the first to associate in a single 
apparatus a projection machine and a phonograph 
record which are compelled to act in synchronism 
and a telephonic device operating to so | transmit 
reproduced sound waves through the air to an 
audience that sounds will appear to the! auditors 
to each emanate at the proper time from the 
objects represented in the projected pictures 
rather than from some other place.” (Rec. p. 101) 

Later, after consideration of the art, the tribunal con¬ 
cluded its opinion with the remark: 

i 

J 

44 In view of these considerations we find that 
appellant has made a substantial improvement in 
the art and that all of the appealed claims are 
patentable.” (Rec. p. 103) 

The claims then before the Board are foupd in the 
decision (Rec. pp. 99-100); and it will be noticed that 


i 

i 


! 
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two of these claims, Nos. 4 and 7, are the same as claims 
17 (but for a clerical correction) and 20 (Group A) of 
this record; and that claims 1, 2, 3, 5 and 6 of that 
appeal are identical with claims 14, 15, 16, 18 and 19 
(Group B) of this application as it comes before the 
court. The importance of this situation will be more 
apparent later when discussing the French patent of 
Addition No. 936, for it is this patent only which has 
stood in the way of their allowance of all of these claims. 

After this decision by the Board of Appeals (Ex- 
aminers-in-Chief) other claims were submitted, and 
the application again came before the tribunal for con¬ 
sideration of these additional claims. 

Demonstration. 

While the application was pending before the Appeal 
Board (Examiners-in-Chief) upon this reference to 
consider additional claims, the demonstration of the 
apparatus itself, above referred to, was made in Wash¬ 
ington on March 10,1917. All of the higher officials of 
the Patent Office, including the Commissioner, the As¬ 
sistant Commissioner (now deceased), the Examiners- 
in-Chief, and many of the Examiners and Assistant 
Examiners were present. The exhibition was given at 
what was known as the Empress Theater, then located 
at Ninth and E Sts., N. W., Washington, D. C. It was 
after this demonstration, and apparently because of 
the success thereof, that what is known in this record 
as claim 13 (Group C) was drawn by the tribunal and 
allowed over the art then available. This decision ap¬ 
pears in the Kecord, pages 103 and 104. 

Case Reopened. 

Without referring to all of the details of the prose¬ 
cution, it is sufficient to say that after this second de- 
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cision of the Board, the case was reopened for the con¬ 
sideration of additional references; and on October 27, 
1917, the Examiner rejected all of the claims of the ap¬ 
plication ; that is, all of the claims which the Board had. 
allowed by its decision of October 5,1915, and the claim 
suggested by the decision of April 5,1917, together with 
several other claims later presented. This rejection 
was upon various patents, including all of the original 
references and several new ones. Among tlie latter 
was the French patent of Addition No. 936, to Gaumont, 
heretofore referred to. This patent the Examiner re¬ 
garded as an anticipation only when taken with cer¬ 
tain other patents, particularly U. S. patent to traumont 

No. 752,394. j 

! 

French Patent of Addition — Insufficient. 

It is appellant’s contention that this French Patent 
of Addition merely states the problem which j the pat¬ 
entee sought to solve, and fails entirely to give any 
solution of the problem; and therefore is entirely in¬ 
sufficient as a reference. It is this French patent of 
Addition that has since stood in the way of allowance 
of all of these claims allowed by the Board in its first 
decision of October 5,1915. That tribunal in a : decision 
dated August 14, 1918, reversed the Examiner as to 
what were then claims 15 and 18, which were the identi¬ 
cal claims allowed by the Board on October 5, ; 1915, as 
claims 4 and 7; and are the identical claims 17 and 20 
(Group A) of this appeal. The Board sustained the re¬ 
jection by the Examiner of the other claims (Gtroup B). 

A study of this decision (Rec. pp. 111-114) shows 
that the rejection is based largely, if not entirely, on 
the French patent of Addition No. 936 to Graumont. 
While stress is laid on other patents, the fact! remains 
that, but for this reference, the claims would now stand 
allowed. ! 
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At that time appeal from the Board could be taken 
to the Commissioner; in fact, had to be taken to him 
before going to the court, either on direct appeal or by 
bill in equity. This appeal was taken, and on November 
1, 1919, the decision of the Commissioner (Mr. White- 
head) affirmed the Board (Rec. pp. 114-119). 

After this decision, the applicant (appellant herein) 
might have taken an appeal to the Court of Appeals 
of the District of Columbia, which was the appellate 
court at that time. No bill in equity under Sec. 4915 
R. S. could then have been filed, until after the Court 
of Appeals had passed on the case. 

Continuing Application. 

There was, however, an alternative course , and this 
was taken by the attorney then in charge of the applica¬ 
tion. Instead of appealing to the Court of Appeals, he 
filed a new application, No. 409,819 on September 13, 
1920, as a continuation in part of the earlier or original 
application No. 358,063. This later application dis¬ 
closed everything contained in the earlier application, 
but also included additional matter of importance. But 
we are not here interested in this additional matter. 

The object in filing a new application was to have the 
case ill better condition to go to the Court of Appeals, 
if that course eventually proved to be necessary. The 
original application had disclosed the invention in 
rather diagrammatic, or at least in simplified form. 
The second or later application disclosed it in the form 
in which it was actually developed, and in the form 
in which it had been demonstrated before the Patent 
Office March 10, 1917. This application also disclosed 
means for producing records as well as for exhibiting 
them. 
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This new application No. 409,819 as filed contained 
all of the claims which had been before the Examiner s- 
in-Chief at the time of its last decision; but it also in¬ 
cluded various additional claims. 

This later or continuing application was acted upon 
by the Examiner on December 17, 1920 (Rec. pp. 137- 
140); and all of the claims were rejected, excepting only 
claims 17 and 20 (Group A herein) which are the claims 
that had been twice allowed by the Board, and which 
had long stood allowed in the present case.j 
The application was amended on December 16, 1921 
(Rec. pp. 140-145); and on February 11,192|2, was again 
and finally rejected as to all of the claiips excepting 
only said claims 17 and 20 (Group A). j 
Under the law as it then stood, applicant’s normal 
course was to appeal to the Board within one year from 
the date of the rejection, or by February 11, 1923. 

In this connection, however, attention is; directed to 
the fact that claims 17 and 20 (Group A) had long stood 
allowed, and therefore not subject to appeal; that 
claims 14, 15, 16, 18 and 19 (Group B) were in the 
identical language of claims 1, 2, 3, 5 and 6 when the 
case was first before the Examiners-in-Chief on Oc¬ 
tober 5,1915, when they were allowed by that tribunal; 
and in the same identical language as claims 12,13,14, 
16 and 17 when the case was again before! the Exam- 
iners-in-Chief on August 14,1918, when they were held 
to be met by the Gaumont French patent of Addition 
No. 936, in combination with other references; and 
claim 13 of the suit is in the identical language of the 
claim suggested by the Board in their Decision of April 
5, 1917. j 



Disability of Attorney. 

While no appeal was taken from the final rejection of 
February 11, 1922, due to the illness of the attorney, 
and the consequent confusion, it must be assumed that 
if an appeal had been taken to the board, that tribunal 
would not have passed upon said claims 14, 15, 16, 18 
and 19 (Group B); or claim 13 (Group C), for both that 
tribunal and the Commissioner had on the previous 
appeals held these claims to be unpatentable. No addi¬ 
tional references had been cited and therefore it must 
be assumed that the appellate tribunals would have re¬ 
garded the patentability of these claims as having been 
settled so far as the Patent Office was concerned. 

Before the final rejection of February 11, 1922, Mr. 

Elliott became ill. No action was taken bv him within 

* 

the time allowed for appeal (one year) or at any time 
thereafter. Mr. Elliott was awav from his office on the 
advice of his physician after he was found to be ill 
in October, 1921, and never thereafter went back into 
active practice. He became confused in the case, re¬ 
peatedly told Cregier that no claims had been allowed, 
whereas claims 17 and 20 had long stood allowed there¬ 
in ; advised him against the selection of additional coun¬ 
sel, when competent assistance was imperatively nec¬ 
essary, and finally closed his business in 1925. Cregier 
only found by accident at a later date the actual con¬ 
dition of the application, and the real condition of 
Mr. Elliott. 


Assignments of Error in Detail. 

Inasmuch as the several assignments of error are 
directed to different phases of the case, they will be 
taken up in the order in which they appear in the rec¬ 
ord (Rec. pp. 40 and 41). 
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First Assignment of Error, Jurisdiction. 

The first assignment of error is directed to the ques¬ 
tion of jurisdiction; it is as follows: 

j 

• i 

! 

“ The trial court erred in finding and holding 
that in this case, arising under Section 4915 
Revised Statutes, it was called on to pa£s upon the 
correctness or incorrectness of the action of the 
Commissioner of Patents who had acted under 
Section 4894 Revised Statutes; and the court 
erred in not holding that in a case arising under 
Section 4915 Revised Statutes that it was required 
to exercise its independent judgment upon the 
several matters in issue irrespective of what action 
the Commissioner of Patents may have taken 
under Section 4894 Revised Statutes/* 

| 

The holding of the trial court on this ground is some¬ 
what long, but in order that the exact language may be 
readily at hand, it is here reproduced verbatim; it 
reads: 

j 

“ Section 4894 R. S. (35 U. S. C. A. 37) provides 
that upon failure of the applicant to prosecute 
the application within six months after any action 
therein of which notice shall have been given to 
the applicant the application shall be Regarded as 
abandoned ‘ unless it be shown to the satisfaction 
of the Commissioner of Patents that [such delay 
was unavoidable/ This statute was invoked by 
plaintiff in filing the petition and affidavits to con¬ 
vince the Commissioner that the failure to respond 
to the examiner’s final rejection of February 11, 
1922, was unavoidable. If it must be shown to the 
satisfaction of the Commissioner of Patents then 
obviously no other tribunal is empowered to pass 
upon that question. The Court of Appeals of the 
District of Columbia in In re Carvalho , 47 App. 
D. C. 504, 1918 C. D. 165, in which the Commis¬ 
sioner refused to revive Carvalho’s j abandoned 
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application, held that it was without jurisdiction 
to review the decision of the Commissioner. In 
reaching this conclusion the Court had in mind 
the different doctrine announced in the S el den 
case,' 36 App. D. C. 428; 1911 C. D. 306, and the 
Mattullath case, 38 App. D. C. 497; 1912 C. D. 490. 
A like holding was made in the case of In re Seiss, 
48 App. D. C. 581; 1919 C. D. 202. It does not 
appear that the Carvalho and Seiss decisions were 
ever overruled, although the Court of Appeals 
of the District of Columbia did thereafter consider 
three cases on the question of abandonment but 
did not in the decisions refer to the question of the 
jurisdiction of the court in the matter. The cases 
referred to are In re Herring, 57 App. D. C. 95; 
1927 C. D. 118, 17 F. (2d) 683; Fekete v. Robert¬ 
son, 57 App. D. C. 73; 1927 C. D. 113 17 F (2d) 
335; Martin v. Robertson, 59 App. C. D. 270; 1930 
C. D. 27; 39 F. (2d) 520. The language ‘ shown to 
the satisfaction of the Commissioner, 7 in Section 
4894 R. S. is analogous in scope to the language in 
Section 4904 R. S. ‘ which, in the opinion of the 
Commissioner, would interfere. 7 The Supreme 
Court of the United States in the case of Ewing, 
Commissioner of Patents vs. Fowler Car Co., 244 
U. S. 1; 1917 C. D. 409, as to this clause of Section 
4904 R. S., said: 

‘ The section, therefore, commits to the 
opinion (judgment) of the Commissioner the 
effect of an application upon a pending one- 
whether it will interfere with a pending one; 
something more, therefore, than the fact of 
two applications, something more than the 
mere assertion of a claim. The assertion 
must be, in the opinion of the Commissioner, 
an interference with another. 7 

The United States Court of Customs and Patent 
Appeals, in the case of In re Mavrogenis,—C. C. 
P. A.—; 57 F. (2d) 361, held that it had no juris¬ 
diction to review the decision of the Commissioner 
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in which a petition to revive an abandoned applica¬ 
tion had been denied. The court said: j 


i 

‘ We think the right to revive an abandoned 
application under section 4894, supra, is a 
matter that is left to the discretion of the 
Commissioner of Patents, and that his action, 
even though arbitrary and capricious, is not 
reviewable by this court. Not oiily does the 
quoted language used and the context of all 
the patent laws suggest that this was the 
legislative intent, but the failure of the Con¬ 
gress to expressly provide for appeals from 
the decision of the Commissioner of Patents 
to this court indicates that this question and 
others of equal importance were left to the 
sound discretion of the Commissioner.’ 


In view of the authorities cited and the clear 
language of the statute it must be held that this 
court has no jurisdiction to consider: the correct¬ 
ness of the decision of the Commissioner in refus¬ 
ing to revive plaintiff’s application; Serial No. 
409,819.” (Emphasis ours) 

This question of jurisdiction has heretofore come 
to this court in one or the other of two ways; first, 
by direct appeal from the Commissioner of Patents 
holding an application for patent to be abandoned, or 
from his refusal to revive after failure to act within 
the statutory time; second, by appeal from: the Supreme 
Court of the District of Columbia in cases arising by 
bill in equity under Section 4915 Revised Statutes. 

But since appeals from the Commissioner have now 
been transferred to the Court of Customs and Patent 

i 

Appeals, cases of the first class can no longer come to 
this court; so that the only cases which now come here 
are those which come up on appeal from the Supreme 
Court of the District of Columbia. 


i 



Authorities on Jurisdiction. 

The decisions bearing on this question, while not 
numerous, are sufficient to throw much light on the 
question; however, as we shall show, they are greatly 
confused and conflicting. So much so, in fact, that a 
definite and certain conclusion cannot be reached upon 
the point. And moreover, there is a peculiar conflict 
between the decisions of this court and those of the 
Supreme Court of the United States relative to the 
same subject. In view of this situation, all of the cases 
upon the subject wull be reviewed and discussed. 

Decisions by the Court of Appeals of the District of 
Columbia. 

Inasmuch as this case is now before this court, the 
pertinent decisions of this tribunal will be listed first. 
Thev are as follows: 

In re Selden, 36 App. D. C., 428; 1911 C. D., 306; 
In re Mattullath, 38 App. D. C., 497; 1912 C. D., 
490; 

In re Carvalho, 47 App. D. C., 584; 1918 C. D., 
165; 

In re Seiss, 48 App. D. C., 581; 1919 C. D. 202; 
Terry v. Webster, 12 F (2d) 139; 1927 C. D. 99; 
Fekete v. Robertson, 17 F (2d) 335 1927 C. D. 
113; 

In re Herring 17 F (2d) 683; 1927 C. D. 118; 
Martin v. Robertson 39 F (2d) 520; 1930 C. D. 
27* 

Chessin v. Robertson, 63 F (2d) 267. 

Decisions by the Supreme Court of the United States. 

The decisions of the Supreme Court of the United 
States bearing on the question, and to which we will 
refer, are as follows: 

Gandy v. Marble, Commissioner of Patents 122 
U. S. 432; 1887 C. D., 413; 
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In re Hien, 166 U. S., 432; 1897 C. D., 367; 
American Steel Foundries v. Robertson, Com¬ 
missioner of Patents, etc. 262 U. S., 209; 1924 
C. D., 476 ; j 

The Baldwin Company v. Robertshn, Commis- 

• sioner of Patents, etc., 265 U. S., 168; 1924 

C. D., 511. 

* ’ 

* Review of Decisions of the Court of Appeals of the 

District of Columbia. 

In the cases, in re S el den, decided in 1911, and in re 
Mattullath, decided in 1912, this court took! jurisdiction 
on direct appeal from the Commissioner of Patents, 
' wherein the Commissioner had held the applications 

of these parties to be abandoned, and the court reversed 
the Commissioner in both cases. j 

In the next two cases, in re Carvalho, decided in 1918, 
and in re Seiss, decided in 1919, which likewise came up 
on direct appeal from the holding of the Commissioner 
r that the applications of these parties were abandoned, 

the court took the position that it had no rjght to enter¬ 
tain such appeals on this question, and in each case dis¬ 
missed the appeal. 

But notwithstanding the views taken in the last men¬ 
tioned cases in 1918 and 1919, respectively, when the 
case in re Herring came before the court Ion direct ap- 

* peal in 1927, the court again entertained the appeal and 
decided that, upon the showing there made, the Com- 

' missioner was right in refusing to revive the applica¬ 

tion, and his decision was affirmed. No reference was 
made to the case in re Carvalho. 

In all of these cases the appeals are presumed to have 
> been taken under Sec. 9, Act of Feb. 9,1893, establishing 

the Court of Appeals of the District of Columbia. This 
section of the statute is referred to by the court in the 
case in re Carvalho., and reads as follows: 


i 

i 
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“ Sec. 9. That the determination of appeals 
from the decision of the Commissioner of Patents 
now vested in the general term of the Supreme 
Court of the District of Columbia, in pursuance of 
the provisions of section seven hundred and eighty 
of the Revised Statutes of the United States, relat¬ 
ing to the District of Columbia, shall hereafter be, 
and the same is hereby, vested in the court of 
appeals created by this act; and in addition, any 
party aggrieved by a decision of the Commissioner 
of Patents in any interference case may appeal 
therefrom to said court of appeals.” 

Those cases in which the Commissioner of Patents 
was defendant, Fekete v. Robertson, decided in 1927; 
Martin v. Robertson, decided in 1930; and Chessin v. 
Robertson, decided in 1933, all arose under different 
conditions, and under different laws, from the ex parte 
cases above referred to, in which appeals were taken 
directly from the Commissioner of Patents. 

This second group of cases, those in which the Com¬ 
missioner of Patents was a party defendant, all arose 
under Section 4915 Revised Statutes. Under this sec¬ 
tion of the law, bills in equity were filed in the Supreme 
Court of the District of Columbia, with the right of 
direct appeal to this court in accordance with the laws 
governing appeals from decisions in all equity suits 
arising in that court. 

While cases of this kind are said to be brought under 
Section 4915 of the Revised Statutes; as a matter of 
fact, this statute simply specifies who may bring such 
a suit, and where it may be filed. As suits in equity, 
such suits do not differ from other equity suits. The 
procedure is the same as in all equity cases, and the 
right of appeal is the same as in all such cases. 

This section of the statute (Sec. 4915) has been 
slightly amended by act of March 2, 1927, because of 
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certain changes made in appeals from the Patent Office. 
But these changes in no way affect the question now be¬ 
fore this court. For the convenience of the tribunal, 
the statute, in so far as it is material here, |is quoted, 
the language being that of the present statute. 

“ Sec. 4915. Whenever a patent on application 
is refused by the Commissioner of Patents, the 
applicant, 

# # * # 

i 

may have remedy by bill in equity, if filed within 
six 1 months after such refusal; and the court 
having cognizance thereof, on notice to adverse 
parties and other due proceedings had, may ad¬ 
judge that such applicant is entitled, according to 
law, to receive a patent for his invention, as speci¬ 
fied in his claim, 2 or for any part thereof, as the 
facts in the case may appear.” 

Inasmuch as the official residence of the Commis¬ 
sioner of Patents is in the District of Columbia, these 
suits have all been brought in the Supreme Court of 
the District of Columbia, so that in every case the ap¬ 
peal has been to this court. 

In the first of these cases, Fekete v. Rob&rtson, the 
trial court dismissed the bill, not for want of jurisdic¬ 
tion, although this was urged by the Commissioner, but 
because Fekete had not stated a cause of action. On 
appeal to this court, the Commissioner of Patents again 
urged dismissal of the appeal on the ground that the 
trial court was without jurisdiction. His brief therein 
was directed only to this point. This court, however, 
gave no consideration to this question of jurisdiction, 

1 The time was one year when this Cregier application was filed. 

2 The punctuation of the language of this section as here given is cor¬ 
rect. The comma , after the expression “ as specified in his daim,” belongs 
there, although this is omitted in the pamphlet “ Patent Laws,” issued by 
the Patent Office. This becomes important in this case in considering the 
question of patentability of certain of the claims. 
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but did sustain the dismissal on the ground of lack of 
subject matter. A study of the opinion shows that this 
court considered only the latter question. This is em¬ 
phasized because of the recent decision in the case of 
Chessin v. Robertson. 

In the second of these cases, Martin v. Robertson, 
which was decided in 1930, the same state of facts exist. 
While the opinion in that instance does not give the 
full history of the case, the record thereof, which is 
a record of this court, shows that the Commissioner 
moved to dismiss in the trial court on various grounds, 
including both lack of jurisdiction and lack of subject 
matter. The case was dismissed without opinion. Ap¬ 
peal was taken to this court. Before this tribunal the 
Commissioner again urged the court to dismiss the case 
for lack of jurisdiction, or to refer it to the court below 
with directions that it be dismissed. This court, how¬ 
ever, decided that case upon its merits, and made no 
reference to the question of jurisdiction. That decision, 
however, contains this statement: 

44 The application to revive was addressed to 
the sound discretion of the Commissioner of 
Patents. It was for him to decide whether the 
delay was 4 unavoidable.’ In the absence of any 
showing that his action was capricious or arbi¬ 
trary, no court has jurisdiction to review his 
action.” (Emphasis ours) 

However, by this very expression the court reserved 
the right to review the Commissioner’s action if under 
a given set of circumstances it could be said to be either 
44 capricious ” or 44 arbitrary Thus, the court by the 
terms of the language used held in effect that it did 
have the right to review the Commissioner’s action 
under the specific conditions named. Now it would nec¬ 
essarily seem to be that the question of statutory juris- 
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diction could not be predicated upon the motives which 
might be the basis of action by the Commissioner. In 
other words, the court either has or does not have juris¬ 
diction under the laws themselves, irrespective of what 
may be the motive for any action by the Commissioner. 
If the Commissioner should take any action which might 
be “ capricious ” or “ arbitrary ” he would doubtless 
be subject to control by a writ of mandamus, but it is 
not understood that the court meant to say that its 
jurisdiction, which is statutory, could be based upon 
any such conditions. Moreover, it is noted that in its 
decision in the case under consideration, the court in 
fact itself went farther and decided the icase on its 
merits, instead of returning it to the trial court with 
an order to dismiss. 

The decision in the case of Chessin v . Robertson was 
only recently handed down. It is a per curiam decision 
with very little discussion of the foundation for the 
conclusion reached therein. The court sustained the 
order of the court below dismissing the suit for lack of 
jurisdiction. The holding is apparently made on the 
authority of the decision in the case in re Carvalho . 

The court failed to observe, however, that the case 
arose under Section 4915, whereas the Carvalho case 

i 

was one in which a direct appeal had been taken to the 
Court of Appeals under the law as it then stood. If by 
this decision the court intended to take the position that 
no suit which raised the question of the correctness of 
the Commissioner’s decision in holding an application 
abandoned, or in refusing to revive an ! application, 
could be brought under Section 4915, then it would 
seem that this decision in effect overrules the cases 
Fekete v. Robertson, and Martin v. Robertson, both of 
which raised this question in one form or another by 


i 
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bill in equity under Section 4915, and yet were enter¬ 
tained by this court, in the face of strong objection by 
the Commissioner. 

Terry v. Webster. 

This leaves to be considered only the case of Terry v. 
Webster ; That was in interference involving an appli¬ 
cation of Webster and a revived application of Terry. 
During the prosecution of his application Terry had 
failed to respond to an official action within the stat¬ 
utory period and his application thereby became aban¬ 
doned. He petitioned to have his case revived, and on 
the showing made, relief was given by the Commis¬ 
sioner, and his failure to act within the time was ex¬ 
cused. After the interference was declared, Webster 
moved to dissolve on the ground that the Terry applica¬ 
tion had been improperly revived. Both the Examiner 
of Interferences and the Board of Appeals refused to 
go into the matter, holding that the action of the Com¬ 
missioner giving affirmative relief was final under the 
authority of the decision of this court in the case of 
Billings v . Field, 36 App. D. C. 16; 1911 C. D. 285. 

The case eventually came before the Commissioner 
on its merits, and the latter (Fepning, Assistant Com¬ 
missioner) held that the evidence showed that the 
Terry application had been improperly revived; he 
therefore reversed the decision of the Board of Ap¬ 
peals on priority and decided the case in favor of 
Webster. 

When the case came before this court, the decision of 
the Commissioner was reversed. The court took the 
position that the application having been revived by 
the Commissioner, he was no more in a position to set 
aside that decision than were his subordinates; and 
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that having given affirmative relief, the queistion was 
finally decided and the holding could not be changed. 

The importance of this decision is that this court 
took jurisdiction of the question of the propriety of the 
action of the Commissioner on the question of revival. 
If the court had no jurisdiction of this question, as the 
Commissioner here contends, then it could not have 
taken the position which it did take; it would neces¬ 
sarily have refused to consider the question. But the 
court not only took cognizance of the situation, but 
reversed the Commissioner in his holding that the ap¬ 
plication of Terry was abandoned for failure to prose¬ 
cute within the time required by the law, and awarded 
priority to him. j 

Review of Decisions of the Supreme Court of the 
United States. 

The history of procedure under Section 4915 Revised 
Statutes, as it has been developed in the Supreme Court 
of the United States, may perhaps be said to have 
begun with the case of Butterworth v. IIoe 7 112 U. S. 50, 
1884 C. D., 429. That case was brought up by writ of 
error to the Supreme Court of the District of Columbia, 
which had granted a mandamus directing the Commis¬ 
sioner of Patents to receive money in payment of a 
certain final fee. j 

Briefly stated, the facts are these: There had been 
an interference between the application of one Gill and 
an unexpired patent to Scott. Priority was awarded to 
Gill. (This was prior to the establishment of the 
Court of Appeals of the District of Columbia, and at 
a time when the decision of the Commissioner of Pat- 
ents was final in interferences.) 

Scott then appealed to the Secretary of the Interior, 
and that official reversed the decision of the Commis- 
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sioner of Patents. This decision was made, although 
the law did not provide for appeal from the Commis¬ 
sioner of Patents to the Secretary. 

The final fee was submitted bv Gill and was refused 
by the Commissioner. Gill then obtained a mandamus 
from the Supreme Court of the District of Columbia 
directing the Commissioner to receive the final fee and 
issue the patent to him. 

Thus, the real question which was before the Su¬ 
preme Court of the United States was the authority of 
the Secretary of the Interior to review the decisions of 
the Commissioner. The Supreme Court held that no 
power of review rested with the Secretary, and that 
the decision of the Commissioner of Patents was final; 
and it affirmed the decision of the Supreme Court of 
the District of Columbia in issuing the mandamus to 
the Commissioner. 

However, while this was the only matter actually de¬ 
cided, the Supreme Court took occasion to state at 
length its views with respect to the rights of parties 
where relief was denied by the highest appellate tri¬ 
bunal of the Patent Office. The court noted the fact that 
at that time the right of appeal in interference cases 
beyond the Commissioner or Patents was expressly 
excepted as the law then stood. The court then went 
on and discussed the provisions of Section 4915 of the 
Revised Statutes, which was then substantially as it 
is now, but purposely used language broad enough to 
cover all cases in which a patent was refused by the 
Commissioner of Patents. The court said: 

“ Further provision, covering such and also all 
other cases in which an application for a patent 
has been refused, either by the Commissioner of 
Patents or by the Supreme Court of the District, 
is found in Revised Statutes, Section 4915.’’ 
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The court then went on and defined what is meant by 
having a remedy by bill in equity under that section 
of the Statute, and made this statement: 

“ This means a proceeding in a court of the 
United States having original equity jurisdiction 
under the patent laws, according to the ordinary 
course of equity practice and procedure. It is not 
a technical appeal from the Patent Office, like that 
authorized in Section 4911, confined to tihe case as 
made in the record of that office, but id prepared 
and heard upon all competent evidence adduced 
and upon the whole merits.” (Emphasis ours) 

In support of this statement the Supreme Court com¬ 
mented on the practice under Section 4915; as it had 
been carried on up to that time in the Circuit Courts 
of the United States, and referred to three jsuch cases 
as follows: j 

Whipple v. Miner, 15 Fed. Rep. 117;! 

Ex parte Squire , 3 Ban. and Arden, 133; 

Butler v. Shaw, 21 Fed. Rep. 321. j 

The court then proceeded and stated tie analogy 
between ex parte appeals, as the practice then existed, 
and the right to proceed by bill in equity in interference 
cases, where no appeal at that time existed beyond the 
Commissioner of Patents. 

This decision, Butterworth v. Hoe , has always since 
been regarded as a leading authority upon the rights 
of the parties under Section 4915. 

The Supreme Court has said that cases arising under 
this section of the statute (See. 4915) are new cases; 
cases which, while they have a certain connection with 
the applications in the Patent Office, nevertheless must 
stand upon their own bases, and must be treated as 
independent cases by the trial court. Therefore, this 
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question of the sufficiency of the excuse for the delay is 
simply one of the various questions that may arise in 
such cases. There can be no question but that this is 
the intent of the decision handed down by that court. 

Gandy v. Marble. 

This case arose in the Supreme Court of the District 
of Columbia in identically the same way that the in- 
stant case (Cregier v. Robertson) has arisen. It is 
important here, because it was the first case under 
Section 4915 to go to the Supreme Court of the United 
States where the question of the effect of undue delay 
was involved; and it is the only case ever before that 
court on direct appeal from the trial court where this 
question was involved. 

The case was decided in 1887, before the Court of 
Appeals of the District of Columbia was established. 
The application of Gandy had been rejected in the Pat¬ 
ent Office, and an appeal has been prosecuted to the 
Supreme Court of the District of Columbia, that being 
the appellate court at that time. The rejection by the 
Commissioner of Patents was affirmed on January 30, 
1880. On May 3, 1883, more than three years after the 
decision of the court affirming the Commissioner, Gandy 
filed his bill in equity under Section 4915 of the Re¬ 
vised Statutes (that statute being then substantially 
the same as it is now, except that the period of time for 
taking action has been changed). 

The bill was not filed until more than three vears 
after the decision of the Supreme Court of the District 
of Columbia acting as an appellate court. At that time 
the statute required action within two years. The trial 
court held that inasmuch as the statute required action 
by the Applicant within two years from the last official 
action, and since the bill had not been hied until more 
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than three years after its decision affirming the Com¬ 
missioner, the bill had not been filed in time. No evi¬ 
dence has been offered excusing the delay in filing the 
bill; and the bill was dismissed on the ground that it 
had not been filed in time. 

The Supreme Court of the United States took the 
case on direct appeal, and held that the filing of the 
bill in equity under Section 4915 of the Revised Statutes 
transferred the jurisdiction of the application pro tanto 
to the equity court, and where there was delay in the 
bringing of the suit beyond the time allowed by law 
for taking responsive action, the court must itself pass 
upon the sufficiency of the excuse for the delay; and 
there not being in that case any evidence explaining the 
delay, the action of the trial court in dismissing the 
bill was approved. 

i 

I 

In re Ilien. 

In a later case In re Hien } the Supreme Court of the 
United States had occasion to discuss and explain its 
earlier case of Gandy v. Marble. During the interval 
between these two cases, the Court of Appeals of the 

District of Columbia had been established. This case 

*! 

grew out of an interference Ilien v. Pungs , in which 
priority had been awarded to Pungs by the Commis¬ 
sioner of Patents. Hien gave notice of his appeal to 
the Court of Appeals of the District of Columbia, but 
the appeal came late and was dismissed by the court 
for that reason. Hien sought to have his appeal rein¬ 
stated, but without success. He then applied to the 
Supreme Court of the United States for a writ of 
mandamus. This was granted, and the case was re- 
viewed by that court. But the action of the Court of 
Appeals in dismissing the appeal was sustained. 

; 

j 
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The case is important here only because, in its de¬ 
cision the Supreme Court discussed and interpreted 
its earlier decision Gandy v. Marble. The court again 
stated, as it had previously said in Gandy v. Marble, 
that where there was delay in taking action the trial 
court must be satisfied of the sufficiency of the excuse 
for the delay, and in making this holding it discussed 
the earlier case of Gandy v. Marble. 

American Steel Foundries v. Robertson. 

This case came before the Supreme Court of the 
United States at a much later time. It was a case in¬ 
volving trade-marks and not patents, and the question 
which the court had to decide was whether Section 4915 
of the Revised Statutes applied to trade-mark cases. 

Application for registration of the trade-mark “ Sim¬ 
plex ” was filed in the Patent Office by the American 
Steel Foundries. Registration was denied bv the tribu- 
nals of the Patent Office and by the Court of Appeals of 
the District of Columbia (then the appellate court). 
A bill in equity was then filed in the United States 
District Court of the Northern District of Illinois 
under Section 4915 Revised Statutes. The court dis¬ 
missed the bill for lack of jurisdiction. Direct appeal 
to the Supreme Court of the United States was taken 
under Section 238 of the Judicial Code (as it then 
stood). 

The only question before the Supreme Court was 
whether a bill in equity to secure a registration could 
be prosecuted under Section 4915 of the Revised Stat¬ 
utes. The opinion of the court was written by Mr. Chief 

Justice Taft. He referred to the court’s earlv decision 

•/ 

in Gandy v. Marble, and noted the fact that in that 
case the suit had been dismissed because it had not 
been filed within two years after th^ dismissal of the 
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appeal by the Supreme Court of the District of 
Columbia. 

The court then proceeded to discuss Section 4894 of 
the Revised Statutes, which provides among other 
things that applications for patent which have not 
been prosecuted for two years shall be regarded as 
abandoned, unless it be shown to the “ satisfaction of 
the Commissioner of Patents ” that the delay was 
unavoidable. And the court specifically held that this 
same language applied to jurisdiction unddr Section 
4915 of the Revised Statutes; and in support of this 
position, the court quoted at length from the early case 
of Gandy v. Marble, as follows: j 

“ The presumption of abandonment, finder Sec¬ 
tion 4894, unless it is shown that the 1 delay in 
prosecuting the application for two years or more 
after the last prior action, of which notice was given 
to the applicant, was unavoidable, exists as fully in 
regard to that branch of the application involved 
in the remedy by bill in equity as in regard to any 
other part of the application, whether so much 
of it as is strictlv within the Patent Office, or so 
much of it as consists of an appeal to the Supreme 
Court of the District of Columbia under section 
4911. The decision of the Court on a bill in equity 
becomes, equally with the judgment of the Supreme 
Court of the District of Columbia oh a direct 
appeal under section 4911, the decision of the 
Patent Office, and is to govern the action of the 
Commissioner. It is therefore clearly ai branch of 
the application for the patent, and to be governed 
by the rule as to laches and delay declared by sec¬ 
tion 4894 to be attendant upon the application.’’ 

The court then referred to Section 9 of the Trade- 
Mark Act, which provides that the same rules of prac¬ 
tice and procedure shall be followed in trade-imark cases 
as in patent cases, and shall govern at every stage of 

I 
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such proceeding, as far as the same may be applicable. 
The court then concluded that Section 4915 did apply 
in trade-mark cases arising in the Patent Office. It re¬ 
versed the District Court in dismissing the bill, and 
remanded the case for further action. 

The importance of this case in the situation now be¬ 
fore this court is that the Supreme Court of the United 
States specifically held that the rulings made in Gandy 
v. Marble applied to trade-mark cases as well as to 
patent cases. This, of course, included the necessity of 
the trial court passing upon the question of the suffic- 
ciency of the excuse for delay, where the bill in equity 
was not filed within the time required for action by 
Section 4894 of the Revised Statutes, as specifically 
held in Gandy v. Marble. 

The Baldwin Company v. Robertson. 

This ease likewise was before the Supreme Court of 
the United States. Here the question of the timeliness 
of the bill in equity (filed under Sec. 4915 R. S.) was 
directly before the court. The question of jurisdiction 
also was involved. The bill was to effect the cancella¬ 
tion of a registered trade-mark. The history of the 
litigation is lengthy and involved, but it is not necessary 
to recite this in detail; it is sufficient here to say that 
the Baldwin Company sought to enjoin the Commis¬ 
sioner of Patents from cancelling certain trade-marks. 
A motion to dismiss the bill for lack of jurisdiction was 
denied, and an order issued enjoining the Commissioner 
as requested in the bill. On an appeal to the Court of 
Appeals of the District of Columbia, that court re¬ 
versed the trial court and remanded the case with in¬ 
structions to dismiss the bill, not because of delay, but 
on the ground that the case did not fall under Sec. 4915 
Revised Statutes. An appeal was taken to the Supreme 
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Court of the United States on this jurisdictional ques¬ 
tion. The appeal was dismissed, and certiorari denied, 
on the ground that the decision of the Court of Appeals 
of the District of Columbia was not a final judgment. 
The bill in equity under Section 4915 was then filed in 
the Supreme Court of the District of Columbia, but this 
bill was not filed until somewhat more than two years 
after the decision of the Court of Appeals when the case 
was first before that tribunal. I 

i 

The court said that the main question to be consid¬ 
ered was whether the statutes applicable! to trade¬ 
marks permitted the filing of a bill under Section 4915 
of the Revised Statutes. But in disposing of this ques¬ 
tion it relied principally upon the old case of Gandy v. 
Marble and its recent case of American Steel Foundries 
v . Robertson. The court held, just as it held! in the last 
mentioned case, that Section 4915 Revised Statutes was 
applicable to cancellation of existing trade-marks, just 
as much as it was applicable to applications for patent. 

But this case (Baldwin v. Robertson) also involved 
the question of the timeliness of the bill of i complaint. 
As noted above, the bill was not filed until somewhat 
more than two years after the decision of the Court of 
Appeals. Upon this question the court took the same 
position that it had taken years before in Gandy v . 
Marble, and held that the court having jurisdiction of 
the case under Section 4915 Revised Statutes must be 
the judge of the sufficiency of the excuse for delay in 
filing the bill where this delay was more than the time 
allowed by the statute. In that case, however, the Su¬ 
preme Court itself passed upon this question of the 
sufficiency of the excuse, and held that under the cir¬ 
cumstances of the case the delay was excused. The 
concluding paragraph of the decision considers this 
matter, and states the proposition thus: 
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“ Finally it is objected that this bill was not in 
time. It was filed more than two years and two 
months after the decision of the court of appeals 
in the first appeal from the Commissioner of 
Patents. It is contended that under Gandy v. 
Marble, 39 0. G. 1423,1887 C. D. 413; 122 U. S. 432, 
section 4894 Revised Statutes applies to any bill 
in equity under section 4915 and compels the dis¬ 
missal of the bill if it is not prosecuted within one 
year after the adverse decision in the court of 
appeals, unless it appears to the satisfaction of 
the court that the delay was unavoidable. In re 
Hien, 79 0. G. 507; 1897 C. D. 367; 166 U. S. 432, 
438; American Steel Foundries v. Robertson, 262 
U. S. 209, 212, 213.” 

Referring to this quotation, it will be noticed that 
the Supreme Court states that the objection was that 
the bill was not filed until more than two years and two 
months after the decision by this court (the Court of 
Appeals), whereas to comply with the law as the same 
had been interpreted by the Supreme Court in Gandy 
v. Marble; in re Hien; and American Steel Foundries 
v. Robertson it should have been filed within one year 
thereafter. 

The court then continued and itself ruled on this 
particular point, and held that the circumstances, as 
shown by the record excused this delay. The exact 
language is this: 

“ There was here, however, justification for the 
delay in the appeal taken to this Court which was 
dismissed, 256 U. S. 35. That decree was entered 
April 11, 1921, and this bill was filed within 30 
days thereafter We think there was no laches or 
abandonment. ’ ’ 
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Trial Court Must Pass on Sufficiency of Excuse for 
Delay. j 

We submit that the above decisions of thei Supreme 
Court of the United States, make it clear that the 
United States Courts of original jurisdiction, which 
includes the Supreme Court of the District of Columbia, 
have jurisdiction of suits brought under Section 4915 
Revised Statutes. And where such suits are not filed 
until after the expiration of the statutory; time for 
action, these courts must themselves pass! upon the 
sufficiency of the showing in excuse of such delay. 
Moreover, they must decide this matter irrespective of 
whether a petition to revive has or has not been filed 
in the Patent Office and denied by the Commissioner. 

The Supreme Court has clearly taken the position 
that a suit to obtain a patent under Section 4915 is a 
new suit, and all phases of the case are before the trial 
court for its determination; and that tribunal is in no 
way bound by the actions of the Commissioner of 
Patents. This was expressly held in Butt&rworth v. 
Hoe supra; Walker on Patents Sec. 181. The court 
in that case discussed the matter at length and said 
specifically that a suit brought under Section 4915 
meant an independent proceeding; a suit; de novo. 
And in support of its reasoning, the courli refers to 
the practice in the then existing circuit courts upon 
this question and cites several cases where the circuit 
courts had been treating these cases, not as appeals, 
but as new and independent suits. 

This case Butterworth v. Hoe was referred to and 
discussed by the Supreme Court of the United States 
in its later case Gandy v. Marble , supra. As before 
stated, the latter was a direct appeal to the Supreme 
Court of the United States from an order of the 
Supreme Court of the District of Columbia dismissing 
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a suit under Section 4915, not for lack of jurisdiction, 
but for failure to excuse the delay in bringing the 
suit. Here again the court held that the case under 
Section 4915 was not confined to the record as made 
in the Patent Office, but was to be heard and decided 
upon all competent evidence, which the trial court was 
obliged to accept and pass upon, as in all other original 
suits. 

Moreover, in that case (Gandy v. Marble) the 
Supreme Court specifically held that the trial court 
must itself pass upon the question of the sufficiency of 
the excuse for delay, where the time of action exceeded 
the time allowed bv the law for action. Inasmuch as 
the court must pass upon this question of delay, it 
must receive evidence relative to the question, and 
weigh this evidence just as it weighs and considers 
evidence upon any other material point. 

In American Steel Foundries v . Robertson, supra , 
the question of delay was not before the court. The 
point there presented was whether Section 4915 Re¬ 
vised Statutes applied to the registration of trade¬ 
marks. However, the question of delay was involved 
in the later case of The Baldwin Company v. Robert¬ 
son, supra . As before explained, that case arose out of 
a petition for the cancellation of a registered trade¬ 
mark. The court applied its earlier decision, and held 
that a bill filed under Section 4915 Revised Statutes 
was the proper procedure. However, the bill in that 
case was not filed until more than tivo years and two 
months after the decision of the court (the Court of 
Appeals of the District of Columbia). The Supreme 
Court referred to its earlier decisions, particularly 
Gandy v . Marble, and upon this matter of delay took 
the position that the bill must be dismissed, if not filed 
within the time provided by the statute relating to 
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abandonment, unless sufficient excuse for delay is found 
in the evidence, or from the record. In that case, how¬ 
ever, there was no evidence on this point, but the court 
held that the facts in the records were themselves suffi¬ 
cient to excuse the delay. There had been an appeal to 
the Supreme Court of the United States, which was 
subsequently dismissed because the decision of the 
Court of Appeals was not final. The Supreme Court 
said that the filing of this appeal, under the circum¬ 
stances, was sufficient excuse for the delay. ! 

The importance of this case is that, while delay 
beyond the statutory time had to be excused, this 
excuse might be found in the record of the case itself, 
and was a matter upon which the trial court must pass. 

j 

Decisions by other Federal Courts . 

The case of The Baldwin Company v. Robertson, 
above discussed, is the latest decision by the; Supreme 
Court of the United States upon this question of delay. 
But there are various decisions in the lower Federal 
courts, which have a distinct bearing upon this situa¬ 
tion, for they show that these courts have! regarded 
themselves as bound to pass on the sufficiency of excuse 
for delay where the bill in equity has not been filed 
within the time required by the statute. 

i 

i 

Clements v. Kirby. 

The case of Clements v. Kirby 274 F., 575, is a case 
in point. The decision was by the Circuit Court of 
Appeals of the Sixth Circuit. The suit grew out of a 
patent interference. It discusses abandonment at 
length, and cites numerous authorities in support of 
its holding against abandonment. A bill in equity under 
Section 4915 Revised Statutes was filed in the proper 
District Court, but not until more than one year (this 
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being the time for action as the statute then stood) 
after the decision by the Court of Appeals of the Dis¬ 
trict of Columbia in the interference. The court (Ap¬ 
peals, Sixth Circuit) passed on this question of delay, 
and in doing so made this comment: 

44 There is no limitation statute which provides 
that a bill, under Section 4915, based upon a 
refusal by the Commissioner or the Court of 
Appeals must be filed within one year after such 
refusal—as counsel in argument seem more or 
less to assume. The only limitation of this char¬ 
acter results from the decisions that to tile a bill 
under section 4915 is, within the contemplation of 
section 4894, to 4 prosecute ’ the application for 
patent, as must be done 4 within one year after any 
action therein/ in order to avoid the inference 
that the application shall be 4 regarded as aban¬ 
doned ’—unless even then, the delay may be found 
to have been unavoidable.” (Emphasis ours) 

This case is of the greatest importance here, for the 
suit was filed after the statutory time for action, but 
the court referred to the requirements of Sec. 4894, 
'which then required action within one year, and noted 
that this was only conditional, and that delay beyond 
that time might be shown by the evidence to be excus¬ 
able. It held that the mere recital of the facts there 
present furnished an indisputable answer that the 
application had not been abandoned. On the other 
hand, the comment was that it had been prosecuted 
with diligence. The court then referred to the case of 
Gandy v. Marble, supra, and noted the fact that in that 
case there was no excuse in support of the delay, and 
that the case was dismissed for that reason. It then held 
that in the case which it had ( Clement v. Kirby) the 
record itself showed such action as would preclude a 
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holding of abandonment. In other words,! the court 
took the same position as did the Supreme Court of the 
United States in The Baldwin Company v. Robertson. 

i 

i 

Rosenberg et al v. Carr Fastener Company. 

This case (reported in 51 F (2d) 1014) was before 
the Circuit Court of Appeals of the Second Circuit, 
and was decided July 21, 1931. Rosenberg filed an 
application for patent on November 11,1931. A second 
application was filed on April 16,1917. The case turned 
upon whether the second could be regarded as a con¬ 
tinuation of the first; if it could, then a certain publica¬ 
tion was not a statutory bar; if it could not, then this 
publication was a bar to the second application. 

Attempts had been made to revive the first applica¬ 
tion, but the Commissioner held the showing was in¬ 
sufficient, and denied the petition. When the case came 
before the court, that tribunal, not feeling bound by 
the decision of the Commissioner, itself passed inde¬ 
pendently upon the showing in excuse of the delay in 
the prosecution of the earlier application, and came 
to the same conclusion as that reached by the Com¬ 
missioner. The publication therefore was held to be 
a statutory bar to the second application, and the 
patent based thereon was held to be invalid. 

The importance of this decision is that the court felt 
itself obliged to pass upon the showing with respect 
to the attempt to revive the earlier application, not¬ 
withstanding the fact that the Commissioner had fully 
passed upon this same question. 

i 

McKesson & Robbins v. Charles H. Phillips Chemical Company. 

Another case is that of McKesson & Robbins v. 
Charles H. Phillips Chemical Co., 41 F (2d) 785. This 
was a suit under Section 4915 Revised! Statutes to 




secure the cancellation of certain trade mark registra¬ 
tion. No question of delay was involved, but the deci¬ 
sion is important as showing the general attitude of the 
Federal courts in cases arising under Section 4915 
Revised Statutes. It was urged before the court that 
the matter was res adjudicata by virtue of what had 
taken place before the Commissioner of Patents and 
the Court of Appeals of the District of Columbia. The 
court cited the standard authorities, and made this 
comment: 

“ It is well established that the court appealed 
to under section 4915 has full jurisdiction to re¬ 
examine all matters determined by the Court of 
Appeals of the District of Columbia. That court 
becomes for this purpose one of the tribunals of 
the Patent Office, and its decision is in no sense a 
final decree which cannot be thus collaterally 
attacked, though it will be followed unless the 
contrary is established by convincing testimony.’’ 

This statement is only a repetition in different words 
of the holding of the Supreme Court of the United 
States in Gandy v . Marble; Baldivin v. Robertson; and 
Morgan v. Daniels 153 U. S. 120. 

The importance of these decisions is that, in every 
instance, the trial court, or the appellate court, as the 
case may have been, took the position that under the 
decisions of the Supreme Court of the United States, 
decision on all questions, including that of abandon¬ 
ment, or sufficiency of excuse for delay, was required of 
the court trying the case. 

Summary of Authorities on Jurisdiction. 

It can be regarded as well established, therefore, that 
where a case arises under Section 4915 Revised Stat¬ 
utes, and the question of delay in taking action is pre- 
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sented, the court trying the case must decide for itself, 
regardless of any holding by the Commissioner of 
Patents whether the delay has been excused. It must 
consider all the facts, all the circumstances, all of the 
equities, and all the evidence, irrespective of any deci¬ 
sion by the Commissioner of Patents upon the point. 
In other words, the case is to be tried de novo, without 
regard to what has gone before, although thO evidence 
in the interference may be used if the parties iso desire. 

i 

Practice in the Courts of the District of Columbia. 

This question of the duty of the trial court, to con¬ 
sider the sufficiency of the excuse for delay, where the 
delav is more than that fixed bv the statute* seems to 
be settled by the above authorities. But in the instant 
case, the trial court has refused to entertain the suit on 
the supposed authority of the decisions of this court. 

As a matter of fact, as shown earlier in this brief, the 
decisions of this court upon this question havO not been 
uniform; and at the present time must be regarded as 
indeterminative of the practice. 

As explained before, the cases involving thO question 
of abandonment, which have come before this court, 
divide themselves into two groups; first those which 
have come on direct appeal from the action of the Com¬ 
missioner of Patents; and second, those which have 
come up on appeal from the Supreme Court Of the Dis¬ 
trict of Columbia in cases arising under Sec. 4915 Re¬ 
vised Statutes. 

The cases falling in the first group are: 

In re Selden , 36 App. D. C., 428; 1911 C. D., 306; 

In re Mattullath, 38 App. D. C., 497; 1912 C. D., 
490; 

In re Carvalho , 47 App. D. C., 584; 1918 C. D., 
165; 
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In re Seiss, 48 App. D. C., 581; 1919 C. D. 202; 

In re Herring 17 F (2d) 683; 1927 C. D. 118; 

Those of the second group are: 

Fekete v. Robertson, 17 F (2d) 335; 1927 C. D. 

113; 

Martin v. Robertson, 39 F (2d) 520; 1930 C. D. 

27; 

Chessin v. Robertson, 63 F (2d) 267. 

The case of Terry v. Webster, 12 F (2d) 139; 1927 
C. D. 99, was an interference, and came before this 
court by regular interparties appeal. It does not fall 
in either of the above groups, but is important here, 
because the Court took jurisdiction where the Commis¬ 
sioner had first revived an application, and then re¬ 
versed his action. It shows that this court regarded 
itself as having authority to review the Commissioner’s 
action under the circumstances of that case. 

Cases of the first group no longer come to this court, 
but go to the Court of Customs and Patent Appeals. 
However, the holdings in these earlier cases, are re¬ 
garded by this court as precedents for cases which still 
do come here on appeal from the Supreme Court of the 
District of Columbia. And these holdings are also be¬ 
ing used, and properly so, in cases arising in the Court 
of Customs and Patent Appeals. 

Moreover, referring again to the first group of cases, 
those which formerly came to this court on direct appeal 
from the Commissioner, we find that these further di¬ 
vide themselves into two other groups; first those in 
which applicants for patent realized that action had not 
been taken in the Patent Office within the time allowed 
for action, and had therefore petitioned the Commis¬ 
sioner to revive, and the petition had been denied; and 
second, those in which rejection was made on the ground 
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that some action which had been taken by the applicant 
within the statutory time, was not responsive to the 
last official action, and therefore not sufficient to avoid 
abandonment. I 

The cases in which a petition to revive has been filed 
and denied, are as follows: j 

Ex parte Mattullath (Petition to revive denied). 

Ex parte Carvalho (Petition to revive denied). 

Ex parte Herring (Petition to revive denied). 

The cases of the second group, those in which the 
Commissioner had rejected on the ground! that the 
action taken was not responsive, and in which no peti¬ 
tion to revive was filled, are these: 

Ex parte Selden (Appealed from rejection). 

Ex parte Seiss (Appealed from rejection). 

i 

The cases which came to this court by appeal from 
the Supreme Court of the District of Columbia in suits 
arising under Section 4915, and in which this question 
of abandonment was involved, so far as this question 
is concerned, likewise fall into two groups. 

Those in which a petition to revive was filed and de¬ 
nied are (there is but one): 

Martin v. Robertson. 

i 

Those in which no such petition had been; filed are: 

i 

Fekete v. Robertson. 

Chessin v. Robertson. 

\ 

From the above analysis, it is apparent that this 
court, in its treatment of this question on ex parte ap¬ 
peal, has not distinguished between those cases wherein 
petitions to revive were filed, and those wherein no such 
petitions were filed. Neither has it, in appeals from the 
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Supreme Court of the District, in cases arising under 
Section 4915, distinguished between the cases in which 
a petition had been filed and denied, and those in which 
no such petition had been filed. In every instance, the 
court seems to have based its decision on the mere fact 
that the Commissioner of Patents had passed adversely 
in some way on the question of sufficiency of the excuse 
for delay , or on the sufficiency of response to official 
action. That this is the position of this court is em¬ 
phasized by the decision in the Carvalho case {ex parte 
appeal) where there had been a petition to revive 
which had been denied; and Cliessin v. Robertson , which 
involved an appeal in a case under Section 4915, and 
in which Chessin had never filed any petition to revive. 
In this latter case, the court said in so many words 
that what Chessin was attempting to do was to revive 
the application. This court did not distinguish between 
the two lines of cases. 

The effect of this uncertainty and confusion is em¬ 
phasized in the instant case. Here the motion judge 
(Judge Bailey) denied defendant’s motion to dismiss 
the bill for lack of jurisdiction. The court said: 

“ While the Court of Appeals has not definitely 
passed upon the question of jurisdiction raised in 
this case, it has taken jurisdiction in several 
cases.” 

♦ 

In making this holding, the court referred particu¬ 
larly to Martin v. Robertson, supra; but nevertheless, 
denied the motion. 

But notwithstanding this holding of the motion 
judge, the judge who tried the case (Judge O’Don- 
oghue), although he had before him the same authori¬ 
ties as those placed before the motion judge, declined to 
follow the decision of the former, and held that the 
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court was without jurisdiction. While the j trial court 
discussed the authorities to some extent, it is apparent 
that he thought the question of abandonment rested 
solely with the Commissioner of Patents, thereby fail¬ 
ing to observe or consider the decisions of the Supreme 
Court of the United States which hold that where the 
action is a suit under Section 4915 Revised Statutes, 
the trial court itself must consider this question and 
make its own decision upon all of the evidence, and the 
record of the case. It has a case de novo. ■ 

i 

Instead of following the decisions of the Supreme 
Court of the United States, that court referred to a 
decision by the Court of Customs and Patejnt Appeals 
In re Mavrogenis, 57 F (2d) 361, and quoted from that 
decision as follows: 

j 

“ We think the right to revive an abandoned 
application under section 4894, supra, is a matter 
that is left to the discretion of the Commissioner 
of Patents, and that his action, even though arbi¬ 
trary and capricious, is not reviewable by this 
court. Not only does the quoted language used 
and the context of all the patent laws suggest that 
this was the legislative intent, but the faihire of 
the Congress to expressly provide for appeals 
from the decision of the Commissioner of Patents 
to this court indicates that this question, and others 
of equal importance were left to the sound dis¬ 
cretion of the Commissioner.” (Emphasis ours) 

Special attention is invited to this quoted statement, 
for it will be observed that the Court of Customs and 
Patent Appeals here says, in so many words, that the 
question of abandonment is left by Section 4894 Re¬ 
vised Statutes, to the Commissioner of Patents alone. 
And it will be further noticed that that said court went 
so far as to say that even though the Commissioner’s 
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action should be 44 arbitrary and capricious ”, still his 
action was not reviewable by that court. 

What is or is not reviewable by the Court of Customs 
and Patent Appeals is of course not before the court 
for determination; but it may be well to refer spe¬ 
cifically to the language used by that court in the case 
cited, for the trial court in the instant case seems to 
have been greatly influenced thereby. 

It will be observed that the words * 4 arbitrary ’ 9 and 
44 capricious ” are the identical words used by this 
court (the Court of Appeals of the District of Co¬ 
lumbia) in the case of Martin v, Robertson, supra, 
where, in a very brief opinion, this court said that, 44 In 
the absence of any showing that his (the Commis¬ 
sioner’s) action was capricious or abritrary, no court 
has jurisdiction to review his action.” This court, 
however, in that case, went on and, notwithstanding the 
expression just quoted, held that the record of that 
case did not make out a case for the party Herring. 
That is, notwithstanding the adverse comment noted, 
the court proceeded and decided that case on its merits. 

The Court of Customs and Patent Appeals in the 
Mavrogenis case went much further than this court 
suggested in Martin v. Robertson it might go (but did 
not go), and apparently was of the view that the Com¬ 
missioner’s action was not reviewable even though his 
action was both 44 arbitrary ’’and 44 capricious.” Thus, 
although this court (the Court of Appeals of the Dis¬ 
trict of Columbia) particularly excepted ( Martin v. 
Robertson ) those cases wherein the Commissioner’s 
action might be either 44 capricious ” or 44 arbitrary,” 
the Court of Customs and Patent Appeals has gone so 
far as to say that power to review by that Court does 
not exist even where the action of the Commissioner is 
both 44 arbitrary and capricious.” 
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We submit that the trial court, as indicated by the 
language used, and the excerpt from the Mavrogenis 
case quoted, really failed to appreciate that! this suit, 
which is under Section 4915 Revised Statutes, is a 
“ new suit ” in equity, as the Supreme Court of the 
United States has specifically held; but has rather 
regarded it as an appeal from the Commissioner of 
Patents. This would seem to be indicated both by 
the language used by the trial court, and by the quo¬ 
tation from the decision of the Court of Customs and 
Patent Appeals. Now, as a matter of fact,! there has 
not been for many years any appeal from the Com¬ 
missioner of Patents to the Supreme Court of the Dis¬ 
trict of Columbia; and while the Court of Customs and 
Patent Appeals has jurisdiction of certain appeals from 
the Commissioner, it is not for this court to say whether 
the holding made in the Mavrogenis case was or was 
not correct. 

i 

The real error on the part of the trial court was to 
look upon this suit under a special section of the stat¬ 
utes (Sec. 4915 R. S.) as in the nature of an appeal from 
the Commissioner of Patents; whereas it should have 
regarded it as a new suit wherein it was called on to 
pass on all questions relative to a decision on the 
merits. The court had a case de novo and not an appeal. 

We have not been able to find a case in which the 
meaning of a suit under Section 4915 Revised Statutes 
is more clearly expressed than in the case Central Ry. 
Signal Co. v. Jackson 254 Fed. 103. This decision was 
by the District Court of the Eastern District of Penn¬ 
sylvania. But while it was by the District; Court, the 
principle is so well stated that it will be quoted here. 
The court had to decide a question which rendered it 
necessary to determine whether a suit under Section 
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4915 was appellate or a new suit. The court expressed 
itself thus: 

“It is clear that the proceeding is technically 
not appellate. The statutes relating to the issue 
of patents provide for successive appeals, the 
purpose of which is to secure a review of any 
rulings. Such proceedings are strictly and technic¬ 
ally appellate. It is likewise clear that Section 4915 
strictly and technically gives the original and inde- 
pendent jurisdiction to the court to adjudge, it is 
true, the same claim of right which was made in the 
other proceedings, and to reach a judgment which 
is different from, and in that sense a reversal of, the 
ruling made by the Patent Office, but the ruling 
thus first made remains and is not technically 
reversed.” 

We again say that we feel that the trial court herein 
did not clearly distinguish between an appeal and a suit 
de novo under Section 4915 Revised Statutes. 

Clarifying Decision Needed. 

We wish to say again that the matter is confused 
and needs a final and authoritative decision upon the 
rights of parties under the conditions here presented. 
If the decisions of this court in the Carvalho case and 
in Chessin v. Robertson means that this court will in 
no case review an adverse holding by the Commis¬ 
sioner on the question of abandonment, as the trial 
judge here has held, then we submit, the decisions are 
in direct conflict with the trend of decisions of the 
Supreme Court of the United States upon this subject. 
If they do not mean what the trial court has held, and 
we do not think they do, then an authoritative decision 
on this point is much to be desired. We feel that a 
study of the cases by this court, and of the decisions 
of the Supreme Court of the United States, will neces¬ 
sarily lead to a much needed clarifying decision, and 
a reversal of the decision below. 
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Second Assignment of Error, Authority of Commissioner 

of Patents. 

The second assignment of error is directed to the 
second holding of the trial court. This is to the effect 
that where the Commissioner of Patents acts under 
the provisions of Section 4894 Revised Statutes, and 
holds that the excuse for the delay in taking action 
upon an application is insufficient; his decision is not 
reviewable in any way, either by direct appeal or by 
bill in equity under Section 4915 Revised Statutes. 
While this holding of the court is that plaintiff (appel¬ 
lant here) has no application pending, because he per¬ 
mitted it to become abandoned, this (without any dis¬ 
respect) is in the nature of an equivocation; for this 
is merely a restatement of the real question which this 
case presents for decision; for if the delay;in prosecu¬ 
tion was in fact unavoidable, then the Cregjier applica¬ 
tion never was abandoned. 

For the convenience of the court, the second assign¬ 
ment of error is here reproduced. It readsk: 

“ The trial court erred in finding and holding 
that plaintiff-appellant has not been refused a 
patent, but had only been advised that his applica¬ 
tion is abandoned; and that therefore the court 
was without jurisdiction in the premises under 
Section 4915 Revised Statutes; and the court erred 
in not holding that the decision of the Commis¬ 
sioner of Patents holding the application aban¬ 
doned was in fact a refusal of a patent, which 
refusal brought the case directly within Section 
4915 Revised Statutes.’’ j 

Also, in order that the trial court’s holding shall be 
readily at hand, that will likewise be reproduced. The 
language of the holding is this: 

. i 

“ Section 4915 R. S. (35 U. S. C. A. 63) provides 
that whenever a patent on application is refused 


i 
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by the Commissioner of Patents the applicant may 
have remedy by bill in equity if tiled within six 
months after such refusal. (The time was one 
year when plaintiff’s application became aban¬ 
doned). Plaintiff has no application pending. He 
permitted his application to become abandoned 
under Section 4894 R. S. by failure to prosecute 
the same. He has not been ref used a patent. He 
has only been advised that his application is aban¬ 
doned. The onlv action in the file that can be 
regarded as a refusal of a patent is the examiner’s 
rejection of February 11 , 1922 , from which plain¬ 
tiff took no appeal or any action that would there¬ 
after form a basis for a suit under Section 4915 
R. S. It must therefore be held that this Court 
is without jurisdiction under Section 4915 R. S. 
to consider the questions raised in the bill.” 
(Emphasis ours) 

This brings us to the specific assignment or error; 
namely, that the trial court erred in holding that plain¬ 
tiff had not been refused a patent, but had only been 
advised by the Commissioner that his application for 
patent had become abandoned; and that therefore, for 
this reason, the trial court was without jurisdiction. 

The very question which this case presents for de¬ 
termination is whether, considering the whole record, 
including the bill of complaint, the answer and the evi¬ 
dence, appellant’s delay in responding to the last offi¬ 
cial action was unavoidable , and not merely whether 
the specific application for patent has been abandoned. 
We submit that it is for the trial court to say, after 
consideration of the whole record, including the evi¬ 
dence adduced, whether appellant’s application is or 
is not abandoned. 

The bill of complaint sets forth the facts as to de¬ 
lay and the reasons therefor. These are not traversed 
by the answer, but plaintiff was put to proof with 
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respect thereto. When the case came to trial, evidence 
was offered to show that the delay was unavoidable. 
Under the decisions of the Supreme Court, it was the 
duty of the trial court (and no other triburial) to pass 
on the sufficiency of this evidence, and determine for 
itself whether the delay was excused. The trial court 
erred in coming to any different conclusioii. 

The holding of the Commissioner, that the applica¬ 
tion has become abandoned, is a refusal of a patent; 
it is equivalent to a rejection thereof. This! exact posi¬ 
tion was taken by this court in the case in re Selden. 
This court there said: 

j 

4 ‘ The question, then, is whether the striking down 
of an application on the ground of abandonment 
amounts to a rejection of the claims thereof within 
the meaning of the statute. Of course, if such 
action on the part of the Commissioned is in effect 
a rejection of the claims of the application , the 
court will look to such result rather than to the 
manner in which it is reached. Substance should 
never be sacrificed to form.” (Italics! ours.) 

Continuing, the court said: j 

I 

i 

“ Counsel for the Commissioner, inia very com¬ 
prehensive and helpful brief, suggests that the 
effect of the order in this case does not necessarily 
amount to a rejection of the claims of ! the applica¬ 
tion, and hence that no right of appeal exists. The 
application was filed in 1895 and the order of the 
Commissioner under consideration was not rend¬ 
ered until July 27th, 1909. We think j it apparent 
from the mere recital of these dates that to require 
appellant to file a new application in eff ect deprives 
him of his invention; in other words\ that such a 
requirement may be and probably is I tantamount 
to a rejection of his claims.” (Italics ours.) 

j 

i 
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The questions raised by this holding- are so closely 
related to those considered under the first assignment 
of error that prolonged consideration thereof is un¬ 
necessary. Much that has been said above in consider- 
ing the first assignment of error applies here, and this 
will not be repeated. 

What was said there, applies in the instant case. 
Considering the dates and facts set up in the bill, not 
denied in the answer, and established by the evidence, 
the applicant (appellant here) cannot file a new appli¬ 
cation; therefore, the holding by the Commissioner 
that the application is abandoned, amounts to a final 
rejection of the claims. 

It is true that the court, in the subsequent case in re 
Carvalho, refused to follow its earlier cases review¬ 
ing the holding of abandonment by the Commissioner; 
nevertheless, the line of reasoning in the Selden case 
in this respect is perfectly sound, and may be relied on 
as an answer to this holding of the trial court. 

Error of Court’s Decision . 

The real point of error is that the trial court held, 
and apparently intended to hold, that in any case where 
the Commissioner of Patents had specifically held an 
application for patent to be abandoned for failure to 
take any action, or what he supposed to be any suffi¬ 
cient action, his decision is final upon the question how¬ 
ever it may thereafter be raised. He apparently relies 
upon the specific wording of Section 4894 Revised 
Statutes, without considering at the same time Sec¬ 
tion 4915 Revised Statutes. 

From the decisions of the Supreme Court regard¬ 
ing these sections of the statute, we submit that both 
must be taken into consideration, and both be given 
force and effect. Had the trial court proceeded in this 
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manner, it could not have made the holding which 
forms the basis of the second assignment I of error. 
Both of these sections of the statute were considered 
by the Supreme Court of the United States in Gandy v. 
Marble, supra; and in American Steel Foundries v. 
Robertson, supra, they were further considered. More¬ 
over, in latter decision, the Supreme Court; discussed 
at great length its earlier decision in Gandy V. Marble, 
and approved and confirmed its holdings in the earlier 
case. It is clear, therefore, that in any case where these 
two sections are under consideration, they must be 
considered together in so far as there is any relation 
between them. j 

Section 4894, upon which the Commissioner specifi¬ 
cally relies, and upon which the trial court apparently 
based its decision, contains this language: j 

“All applications for patents shall be completed 
and prepared for examination within six months 
after the filing of the application, and in default 
thereof, or upon failure of the applicant to prose¬ 
cute the same within six months (the period was 
twelve months when this application was filed) 
after any action therein, of which notices shall have 
been given to the applicant, they shall be regarded 
as abandoned by the parties thereto, unless it be 
shown to the satisfaction of the Commissioner of 
Patents that such delay was unavoidable.” (Em¬ 
phasis ours) 

Section 4915, in so far as it bears upon this proposi¬ 
tion reads as follows: 

“ Whenever a patent on application;^ refused 
by the Commissioner of Patents, the applicant, 
* * * * may have remedy by bill in equity, if filed 


within six months (twelve months in 
after such refusal; and the court having 


this case) 
cognizance 


thereof, on notice to adverse parties and other due 
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proceedings had, may adjudge that such applicant 
is entitled, according to law, to receive a patent 
for his invention,” etc., etc. (Emphasis ours) 

If the views of the trial court and of the Commis¬ 
sioner of Patents are correct; that is, wherever the 
Commissioner holds an application to be abandoned, 
the matter cannot be gone into in a suit under Section 
4915 Revised Statutes; then it would seem that the 
last mentioned statute is only applicable in certain 
cases, and not all cases, wherein a patent has been 
refused bv the Commissioner of Patents. With that 
interpretation, the word “ Whenever,” the first word 
of Section 4915, does not mean what the word says, 
but means only in certain classes of cases can a suit 
under this section be pressed. 

We submit that this cannot be the proper interpre¬ 
tation of the language of these two sections of the 
statute. The Supreme Court of the United States has 
held and has repeatedly held, that a suit under Sec¬ 
tion 4915 is in no sense an appeal, but is a suit de novo 
in which all questions shall be determined anew. This 
was the holding in Butterworth v . Hoe, supra; in 
Gandy v. Marble, where the matter was gone into at 
length; in re Hien, supra, where the matter was still 
further enlarged upon; and in the more recent cases 
American Steel Foundries v. Robertson, supra and 
The Baldwin Co. v. Robertson, supra. 

In conclusion upon this point, we submit therefore, 
that the second assignment of error is well taken, and 
that the court erred in finding that the Commissioner’s 
action in holding the application of Cregier abandoned, 
was merely a holding that the applicant had no rights 
under the application because of his failure to respond 
within the statutory time after the last official action. 
This was not merely a holding that the application was 
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abandoned; it amounts to a holding of rejection, and 
therefore is a refusal of a patent, and therefore falls 
within the specific terms of Section 4915 Revised Stat¬ 
utes, which holds that whenever a patent is refused, 
suit may be brought under this section. 

i 

Third Assignment of Error, Delay Unavoidable. 

The third assignment of error, that the court erred 
in holding that the record shows the delay in prosecut¬ 
ing the application was not unavoidable, will now be 
discussed. 

This assignment of error reads as follows. 

i 

“ The court erred in finding and holding that 
the record and the testimony shows that the failure 
to prosecute the application was not unavoidable 
within the terms of the statute; and in holding that 
the failure to investigate the condition of the appli¬ 
cation in the Patent Office indicates inexcusable 
negligence; and the court erred in not holding that 
the record and the evidence shows that the delay 
in prosecution was unavoidable and that therefore 
the application has never been abandonedi” 

j 

The holding of the trial court to which this assign¬ 
ment of error is directed, reads thus: 

“ The record and the testimony adduqed show 
that the failure to prosecute the application was 
not unavoidable within the terms of the statutes. 
Plaintiff’s failure to make any investigation of the 
condition of the application in the Patent Office or 
to give due consideration thereto at the Directors ’ 
meeting indicates inexcusable negligence; that can 
be construed only as an indication that plaintiff 
had at some time between February 11, 1922, and 
1929, decided to no longer prosecute the applica¬ 
tion.’ ’ 


i 
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There is no definition of the term “ unavoidable de¬ 
lay ” which will satisfy all conditions and circum¬ 
stances ; the facts of each case, the evidence presented, 
and the equities underlying the situation, all must be 
considered in coming to a correct conclusion upon the 
question. 

Petitions to revive applications for patent, or to 
hold that failure to take action was unavoidable, are 
frequently brought before the Commissioner of Pat¬ 
ents ; but the cases in which either the Patent Office or 
the courts have been called upon to interpret the term 
“ unavoidable ” in cases arising under Section 4915 
Revised Statutes are few. We have failed to find any 
case in which the circumstances closely approximate 
those present in the instant case. 

Cases in which the attornev has failed to take action 
within the prescribed time are not infrequent; but it is 
unusual, and almost without precedent, that the attor¬ 
ney should have become so mentally disabled, or so 
confused with regard to the condition of an applica¬ 
tion which he is prosecuting, as upon specific and re¬ 
peated inquiry by the applicant, to give incorrect 
information which has resulted in irreparable damage 
to his client. That is the situation here. The state¬ 
ments made by the attorney to the applicant and those 
interested with him, were incorrect in fact; due, as we 
believe solely to the serious illness of the attorney. 

As it has since developed, the applicant (appellant 
here) probably never would have discovered the actual 
condition of his application, except for the accidental 
(purely accidental) interview with Mr. Watson of Chi¬ 
cago in 1929, which eventually led to the discovery that 
the information given by the attorney over a long 
period of time had been incorrect. The situation was 
not that to have been expected of the normal mind, 
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except where a pure oversight has occurred, and there¬ 
fore it was necessary to look for some other; explana¬ 
tion of the incident. I 

It appears now, though Mr. Cregier has only recently 
become apprised of the fact, that Mr. Elliott had be¬ 
come incapacitated prior to the time when it was 
vitally necessary for him to take action in ;his appli¬ 
cation, and never has regained his health sufficiently 
to actually practice his profession. The attorney was 
a man of unquestioned standing at the bar ;j a man of 
many years experience in practice before the Patent 
Office and the courts. He was a man whom Mr. Cregier 
(the appellant) was entitled to trust; and one whom 
he had every reason to believe could be relied upon in 
every way. Therefore, when Cregier questioned him 
as to the status of the applications, and was advised 
that no claims had ever been allowed, there!was noth¬ 
ing to induce him to investigate further. Failure to 
take action under such circumstances was certainly 

i 

“ unavoidable ” within any proper of usual meaning 
of this term. 

| 

Evidence in Excuse of Delay. i 

The bill asserts (paragraph 43) that present claims 
17 and 20 have always stood allowed in this application 
No. 409,819, and had been twice allowed by the Board 
in the earlier application No. 35S,063, once by the deci¬ 
sion of October 5, 1915, then numbered 4 and 7; and 
later by decision of April 14, 1918, being then num¬ 
bered 15 and 18, respectively. All of this is admitted 
in the answer (paragraph 43). 

The trial court has not discussed the evidence which 
was submitted in explanation of the delay, j The court 
has simply held that the evidence did not show that the 
delay was unavoidable; and, further, that the failure 
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of Cregier to personally investigate the status of his 
application, indicates that he had decided to no longer 
prosecute the application. 

It is submitted on behalf of appellant that these 
conclusions of the trial court are not in conformity with 
either the evidence of the case, or the law applicable 
thereto. 

The essential facts are recited earlier in the brief, 
but for the convenience of the court, will be restated 
here, insofar as the same are material to explanation 
of delay. 

The application here involved, No. 409,819, was filed 
September 13, 1920, as a continuation in part of the 
earlier application No. 358,063. All of the claims, ex¬ 
cept 17 and 20, which had stood allowed in the earlier 
case, were rejected by action dated December 17, 1920. 
An amendment and argument were filed December 16, 
1921, and on February 11, 1922, the claims (except 17 
and 20) were again and finally rejected. Responsive 
action was due on or before February 11, 1923. It was 
about this time that the attorney became incapacitated, 
and the time for action passed without any appeal or 
other appropriate action being taken. The case lapsed 
without any knowledge or intent on the part of Cregier. 
Moreover, the applicant (appellant) did not know of 
the attorney’s illness; and never knew of the serious 
character of that illness until 1930, after the original 
petition to revive had been denied. 

Attention of the court is invited to the fact that it was 
not essential that an appeal be taken on or before Feb¬ 
ruary 11, 1923; for an amendment might have been 
filed canceling all of the rejected claims; the case then 
would have been passed to issue with claims 17 and 
20, both of which had long stood allowed in this and 
the earlier application. And it must be remembered 
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that these were important claims. But the fact is that 

i 

the attorney, due to his illness we believe, which illness 
was unknown to Cregier, lost sight of these two claims. 
He repeatedly advised Cregier, and those interested 
with him, that no claims had ever been allowed, and 
when the claims were discovered in later years, Elliott 
could not be convinced that they had been overlooked 
by him until he personally saw the copy of the applica¬ 
tion which had been obtained from the Patent Office. 

At the trial, evidence was submitted both in expla¬ 
nation of the delay in the prosecution of the applica¬ 
tion, and on the patentability of the rejected claims. 
The evidence to be here referred to relates more par¬ 
ticularly to the explanation of the delay; that bearing 
on patentability will be discussed later in the brief. 

Most of the evidence was presented as oral testimony 
at the trial of the case, but the testimony! of certain 
supporting witnesses was by way of deposition. The 
testimony, reduced to narrative form, appears on pages 
45 to 87, inclusive, of the record on appeal, j 

Mr. Cregier, the appellant, testified fully regarding 
the history of the application, and Mr. Elliott’s associa¬ 
tion therewith. He explained that he had employed 
Elliott at the suggestion of his brother! N. Banks 
Cregier, who had employed him in patent cases for 
many years (Rec. p. 47). Appellant says he never per¬ 
sonally reviewed Elliott’s work, but kept in constant 
touch therewith through inquiry of his attorney (Rec. 
p. 47). 

Mr. Cregier testifies to the early building of a ma¬ 
chine, which, however, was not preserved. He says that 
in 1915 a second machine was constructed at the sug¬ 
gestion of Mr. Elliott. This was intended primarily 
for demonstration before the officials of the Patent 
Office. Such a demonstration was held in Washington 
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on March 10, 1917, near the Patent Office, as already 
explained. The Commissioner of Patents, Mr. Ewing; 
the Assistant Commissioner, Mr. Clay (now deceased); 
the Examiners-in-Chief; and manv of the Examiners 
and other employees of the Patent Office were there, 
as well as many of the public (Rec. p. 47). 

Cregier says that between 75 and 100 people were 
present at various times throughout the demonstration, 
the picture having been run through the machine sev¬ 
eral times. He testified to the success of the demonstra¬ 
tion, and to the effectiveness of the svnchronizing de- 
vices between the projector and the phonograph. He 
explained that the structure by which synchronism be¬ 
tween the two machines was maintained was a rigid 
bar so connected to the two machines as to enforce 
synchronism. 

The answer admits the fact of the demonstration as 
alleged in the bill, but does not admit the success thereof 
(Rec. p. 29, Paragraph 13). Therefore, Cregier himself 
testified fully as to the success of the demonstration; 
and his testimony in that respect is fully corroborated 
by that of Mr. Ewing, who was then Commissioner of 
Patents (Rec. pp. 74 and 75); and by Mr. James T. 
Newton, then a member of the Board of Examiners-in- 
Chief, and later Commissioner of Patents (Rec. pp. 75- 
78). Both of these witnesses, men of high standing and 
position, testified to what took place at the demonstra¬ 
tion. Therefore, although the answer does not admit its 
success, the evidence clearly establishes the fact of the 
success of the demonstration. 

The testimony of Mr. Newton was particularly full 
with respect to what took place. In former years, he 
had been in charge of the examination of inventions of 
this type, and therefore was an expert in this art; for 
this reason, his testimony is entitled to special weight. 
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While the fact of this demonstration and the suc¬ 
cess thereof are not vital to a decision on the questions 
presented by this appeal, they are important in bring¬ 
ing forcibly before the court the fact that this is no 
paper invention, resurrected years after success by 
others; but is itself the device which has made this art 
a success. 

Cregier testifies that the machine used at this demon¬ 
stration was preserved, and used many times in later 
years to illustrate to others the success of liib arrange¬ 
ment. It was used so often that the original record has 
been worn to destruction, and, although preserved, is 
no longer capable of use (Rec. p. 52). The record is in 
evidence as Plaintiff’s Exhibit No. 4. j 

As before stated, the final rejection, with;the allow¬ 
ance of claims 17 and 20, was given on February 11, 
1922. Response thereto, either by appeal or by cancella¬ 
tion of the rejected claims, was due on or before Febru¬ 
ary 11,1923. It was during this period that jVTr. Elliott 
became so incapacitated that he never again engaged in 
active practice. While Mr. Cregier knewj that Mr. 
Elliott was out of the city for much time during this 
period, he understood that he was away for;his health, 
and did not know, until a much later time, that he was 
physically incapacitated. And he never did know, until 
1930, when the renewed petition to revive the applica¬ 
tion was being prepared, the serious character of his 
illness. And he did not know that this was the cause of 
his retirement from business. 

Mr. Cregier has testified to facts as he knew them in 
1922 to 1925, but of course he knew nothing of the 
cause of Mr. Elliott’s illness, or its effects upon his 
physical condition. In order that this evidence might 
be before the court, Dr. Berkheiser, Mr. Elliott’s physi¬ 
cian, was placed on the witness stand. He testified with 
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the consent of Mr. Elliott as evidenced by a letter to 
the witness, which has been offered as plaintiff’s Ex¬ 
hibit No. 9 (Rec. p. 57.) 

Dr. Berkheiser (Rec. pp. 53-57) is a physician of 
deep learning and wide experience. He says that, as 
shown by his records of the period, Mr. Elliott first 
came to him on October 11, 1921. He explained the 
physical condition of the patient. He explained that in 
his judgment Elliott was then in no condition to proceed 
with his business, and was not capable of any sustained 
mental or physical effort. He was suffering greatly 
from bronchitis; but his real trouble was a constitu¬ 
tional disease of a most serious nature, and it was that 
which had so weakened his bony structure as to produce 
the painful experience which troubled him so much 
(Rec. p. 55). The witness referred to his affidavit filed 
as a part of the renewed petition to revive (not in this 
record), and explained that this was made at the request 
of Mr. Brigham, of Miami, Florida, who had become 
interested in the case, and was made after the full and 
complete consent of Mr. Elliott. 

The witness again saw Elliott professionally in Au¬ 
gust, 1922. His sufferings were substantially as before, 
and both he and the patient agreed that it would be best 
for him* to leave Chicago. The witness expressly states 
that at that time Mr. Elliott was not capable of taking 
care of his business or engaging in any serious work 
(Rec. p. 55). 

The court will observe that it was just during this 
period that the application of Cregier needed attention, 
for it was finally rejected February 11, 1922. 

Dr. Berkheiser again examined his patient on July 
16, 1923, at which time he found him to be suffering 
greatly, and his general condition was worse than be¬ 
fore (Rec. p. 56). The next examination was on Sep- 
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tember 24, 1924, when his condition was found to be 
still worse (Rec. p 56). Dr. Berkheiser has explained 
that the constitutional disease from which Mr. Elliott 
was suffering, greatly weakened the bony structure; 
and the excessive coughing due to bronchitis caused 
repeated rupture of the ribs. j 

On cross-examination the witness merely emphasized 
his testimony on direct. He says he advised his patient 
to go away from Chicago, on the ground that his health 
was more important than his work. 

Mr. Cregier’s testimony of course makes no refer¬ 
ence to the causes of his attorney’s illness. He did not 
know the cause. He knew that he was away from his 
office for long periods of time, but the only explanation 
obtained by him was that he was away for his health. 

Cregier testifies that in the latter part Of 1921, he 
tried to reach Elliott, but was advised that! he was in 
Florida. He savs he then w'rote to the Patent Office 
regarding the status of his application, and the Office 
responded that his application had been amended, and 
awaited action by the Office. Later he called on Elliott 
and explained why he had written the Patent Office. The 
action which the Patent Office made a few weeks later 
was the final rejection of February 11, 192$. But this 
report made no mention of the allowed clainis 17 and 20 
then in the case, and Cregier had no knowledge of these 
claims until some years later; and he had no knowledge 
of the final rejection until in the spring of 1023. Elliott 
had advised him that his application was being taken 
care of (Rec. p. 50). And when he learned ill the spring 
of 1923 that the application had become abandoned, he 
protested and asked why the case had not been cared 
for. He says he was advised by Elliott that; not having 
been able to secure the allowance of any claims over so 
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long a period of time, the case seemed hopeless, and 
therefore no action had been taken thereon (Pec. p. 50). 

But, as a matter of fact, the case then contained the 
two allowed claims, 17 and 20, and if the rejected claims 
had been canceled, the application would automatically 
have gone to issue. 

Elliott sold or transferred his business on or about 
January 1, 1925, and never again engaged in the prac¬ 
tice of his profession, except to take care of some 
special cases. 

Several years later, that is in March, 1929, Cregier 
testifies he met Mr. Arthur Watson, a patent attorney 
and inventor of Chicago. The meeting had nothing to 
do with this invention, but during the visit the subject 
of inventions was discussed, and the early work of 
Cregier on talking moving pictures came up. Mr. Wat¬ 
son became interested, and expressed surprise that 
Cregier had not been able to secure a patent at that 
early date. It was agreed that they would examine the 
files in Mr. Elliott’s office. But investigation showed 
the files were missing. Copies were then ordered from 
the Patent Office. The order was given in April 1929, 
but trouble was had in locating the files and the copies 
were not finally received until September 1929. This 
is admitted by the answer. When the copies were re¬ 
ceived, it was then found that the two claims referred 
to 17 and 20, had stood allowed for many years. 

N. Banks Cregier and Vernon C. Seaver testify in 
corroboration of the inventor. Their testimony is that 
when these claims 17 and 20, were discovered, the fact 
of these allowed claims was called to Mr. Elliott’s at¬ 
tention, but he asserted that there must be some mis¬ 
take, and he could not be convinced that a mistake had 
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been made until he personally investigated the copies 
of the applications that had been obtained from the 
Patent Office. 

i 

| 

i 

Proposed Sale of Invention. 

There is one other incident to which reference should 
be made, for it is upon this point, apparently, that the 
trial court decided against the plaintiff on the question 
of delay; or at least it is one of the points which strongly 
influenced the decision on this point. 

In 1915, in order to promote the Cregier | invention, a 
company was formed in Chicago, known as the Pho- 
noidograph Company. Several parties were interested, 
including Mr. Cregier and Mr. Elliott. The company 
went out of existence in 1919. Early in thatlyear (1919) 
one Paul J. Hackett, representing the Universal High 
Power Telephone Company, of Seattle, Washington, 
called upon the officials of the Plionoidograph Company 
with a view to interesting that company in the use of 
the microphones of the Universal Company. Hackett 
became much interested in the invention | of Cregier. 
The result was that Cregier, at the invitation and ex¬ 
pense of the Universal Company, went to Seattle, with 
the understanding that that Company would probably 
purchase the invention for $50,000.00. 

The project failed when it was understood that 
Cregier had been unable to secure the allowance of 
any claims. Cregier testifies that before! he went to 
Seattle, upon inquiry of Elliott, he was advised that 
no claims had been allowed in the application; but was 
told by Elliott that he still expected to secure the al¬ 
lowance of substantial claims. The testimony of Cregier 
regarding this incident, and the reasons for the failure 
of the sale, is fully corroborated by the stipulated testi¬ 
mony of Hackett (Pec. pp. 67-70). Cregier did not him- 
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self examine the file of his application to verify this 
statement, neither did he take a copy of his application 
to Seattle. 

The importance of this evidence is that the proposed 

sale of the invention failed because (as was- supposed) 

no claims had been allowed, whereas the two claims 

before mentioned had even then been allowed the second 

time bv the Examiners-in-Chief and stood allowed in 
* 

the original application. 

Hackett’s testimony is that before he had Cregier 
go to Seattle, he and Cregier consulted Elliott as to 
the status of the Cregier application, and were ad¬ 
vised by him that no claims had been allowed. But not¬ 
withstanding this fact, on the assurance of Mr. Elliott 
that Cregier had a good case, and that he thought 
claims could be obtained, Cregier was invited to go to 
Seattle. However, when the Board of Directors of the 
Seattle Company learned that no claims had been al¬ 
lowed (as they supposed), the company refused to pay 
the sum tentatively agreed upon, and the sale was not 
consummated. 

The importance of this incident, in so far as this 
appeal is concerned, is that the trial court has taken 
the remarkable position that it was the duty of Cregier 
to personally investigate the file of his application, or 
take a’ copy thereof along to Seattle, so that the pro¬ 
spective purchasers could see for themselves the status 
of the case. The trial court has even gone so far as to 
say that the failure on behalf of Cregier to personally 
make an investigation, or to present the file of the case 
at the director’s meeting indicates inexcusable negli¬ 
gence; and, further, that the failure to proceed in this 
manner could only be construed as an indication that 
plaintiff at some time between February 11 , 1922 and 
1929 decided to no longer prosecute the application. 
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Argument as to Duties of Appellant. 

In the first place, we respectfully submit, that when 
an applicant, who is not informed as to the details of 
Patent Office practice, has an attorney of recognized 
standing and ability, and requests of him specific in¬ 
formation, he proceeds exactly as he should proceed, 
and cannot be blamed or criticized for not proceeding 
otherwise. It was to Mr. Elliott that Cregier and 
Hackett should have gone for the information desired; 
and they had a clear right to rely on the information 
received. They cannot be condemned for not going be¬ 
hind their attorney and personally checking up the cor¬ 
rectness of his statements. And especially is this true, 
since it does not appear that either Cregier or Hackett 
was versed in patent matter or used to the procedure 
in such cases. The trial court clearly erred in making 
such a holding, and his decision upon this point should 
be reversed. I 

Moreover,, the holding of the trial court is subject to 
criticism and correction from another point of view. 
The incident of the proposed sale occurred in 1919, 
two and one half years before the final rejection of 
February 11, 1922; and nearly four years before the 
expiration of the time for response thereto. Now the 
court’s holding is that the failure to make the exami¬ 
nation which the court thought Cregier and Hackett 

should have made in 1919, constituted a clear indica- 

' ! 

tion of intention to abandon the application between 
1922 and 1929 . But how failure to take any action 
which supposedly it was Cregier’s duty to take in 
1919, could constitute conclusive evidence, or any evi¬ 
dence at all, of intent to abandon the application three 
or more years thereafter, is not apparent, j 
We submit, that the court erred in making any such 
holding, and should be reversed for this reason also. 
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Law on Unavoidable Delay . 

Generally speaking, the courts have been liberal in 
applying the law as to abandonment and forfeiture. 
And in patent cases the tendency has been to construe 
the evidence liberally in support of excuse for delay. 
One of the early cases by the Supreme Court of the 
United States on the question is that of Smith v. Good¬ 
year Dental Company, 93 U. S. 486; 1877 C. D., 171. 
The Smith application was originally filed in 1855. As 
the law then stood, an applicant might withdraw his 
application after it has been rejected, and file a new 
application within any reasonable time. The question 
of what was a reasonable time was always present to 
be considered in each particular case. This law was 
changed in 1861, and response by the applicant was 
required within two years of the last official action. 
This period was later made one year; and still later 
was reduced to six months; this is the law at the 
present time. After the Smith application had been 
acted upon several times, it was rejected in February 
1856, and nothing further done until in 1864, when a 
new application was filed. The question arose as to 
whether the second application could be regarded as 
a continuation of the first, so as to make the later appli¬ 
cation a continuing one. 

It seems that Smith never gave up the hope of ob¬ 
taining a patent. The inventor’s health was poor; he 
was without funds; and he had a family to support. 
His delay was excused. 

The importance of this case is that this decision is the 
one principally relied on by the Court of Appeals of 
the District of Columbia in the much later case In re 
Mattaullath, supra . The fact that this court in the still 
later case In re Carvalho declined to follow its deci¬ 
sion in the Mattullath case, does not affect its weight 
as authority on the question of excuse for delay. 
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Where an attorney is duly appointed, and given full 
authority to act, the applicant is always bound by all 

j 

of his actions so long as they are within his authority, 
and so long as these are made by him while ip posses¬ 
sion of his faculties. But this rule does not go so far 

i 

as to hold that actions taken by the attorney when his 
mental faculties are disarranged, or he is physically 
or mentally incapacitated, can in any way: bind his 
principal. j 

The question therefore is how far an applicant can 
be obliged to suffer by reason of the disability of his 
attornev. The authorities are few. There are, how- 
ever, two cases which arose some years ago, under 
somewhat analogous circumstances, in which it was 
held that the failure of the attorney to take action, 
such as the law required, although possessed of all his 
faculties, should not operate to the detriment of the 
inventor. The cases are cited in the text books, par¬ 
ticularly, “ Walker on Patents ” (Sec. 135, page 159). 
They are: 

Birdsall v. McDonald, 1 Banning & Arden, 165; 

Hoives v. McNeal, 3 Banning & Arden, 276, 395; 

1879 C. D., 410. 


In Birdsall v. McDonald there was considerable de¬ 
lay in applying for the patent, which delay was due 
entirely to the attorney; and because of this delay, 
abandonment of the invention was urged. The case 
came up in the Circuit Court for the Northern District 
of Ohio. In commenting upon the situation, the court 
said: 


“ There is no foundation for the objection that 
the invention was abandoned to the public. The 
measures taken by the complainant to procure a 
patent, and its subsequent issue, are | conclusive 
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against the proposition. It is true the application 
was not filed in the Patent Office until the 3d of 
February, 1858, more than two years after it was 
sworn to; but the delay was owing to the remiss¬ 
ness of the agents, to whom the business of procur¬ 
ing the patent was confided. They had the applica¬ 
tion, the model, and the requisite funds in their 
hands during all the intervening time. The com¬ 
plainant was ignorant of their neglect, and should 
not be held responsible for the delay that occurred. 

# * # # 

The objection rests upon the principal of forfei¬ 
ture, and is not to be favorably regarded. Every 
reasonable doubt should be raised against it.” 
(Emphasis ours) 

This case is cited also by “ Robinson on Patents ” 
(Vol. 1, p. 478, under note “ 2 99 in Sec. 351). 

The second case Howes v. McNeal also involved the 
questioil of abandonment of the invention. In discuss¬ 
ing the case, the court, speaking by Judge Blatchford, 
made this observation: 

‘‘ The party cannot be made to suffer for the 
neglect of his attorney. There is no evidence of 
any intention to abandon, or of any act of aban¬ 
donment, or of any declaration of abandonment, 
or of any consent to, or allowance of public use, 
or any such laches on the part of the patentees as 
dan amount to an abandonment, at any time prior 
to February, 1858. The case falls, I think within 
the principles determined In Godfrey v. Eames, 
I Wallace 317; and Smith v. Goodyear Dental 
Vulcanite Co., 3 Otto., 486.” (Emphasis ours) 

As said before, the question of what falls within the 
term “ unavoidable ” as used in this relation was con¬ 
sidered by this court in the Mattullath case. There this 
court discussed at length the term “ unavoidable ” as 
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used in this relation. It declined to approve a strict 
interpretation of this expression, as previously given 
by Commissioner Butterworth in the case of Ex parte 
Klenha, 1884 C. D., 39; but did expressly approve the 
language of Commissioner Hall in Ex pdrte Pratt, 
1887 C. D., 31, wherein a more liberal view was taken. 
And this court in its opinion as to what constituted 
“ unavoidable ” delay, quoted at length from the Pratt 
decision, as follows: 

“ The word “ unavoidable ” as used in section 
4894, Revised Statutes, is one of very broad sig¬ 
nificance. In its application to many delations it 
would exclude everything but the i kingenemies 9 
or an act of God. I do not believe such g construc¬ 
tion would be a fair interpretation of the statute. 
The statute is one regulating a mere practice in 
the Office, and is not intended to affect substantial 
rights as between different persons or between 
persons and the Government. It is rather a provi¬ 
sion bv which statutorv limitation mav be removed. 

%j •/ %> i 

Its purpose is to encourage diligence in proceed¬ 
ings before the Office. If the broad and unlimited 
meaning of the word unavoidable were'to prevail, 
it is difficult to conceive when an abandoned case 
coidd be reinstated under this section. In my 
opinion, the word is used in a more limited sense. 
It is applicable to ordinary human affairs, and 
requires no more or greater care or diligence than 
is generally used and observed by ptudent and 
careful men in relation to their most important 
business. It permits them in the exercise of this 
care to rely upon the ordinary and trustworthy 
agencies of mail and telegraph, worthy and reli¬ 
able employes, and such other means and instru¬ 
mentalities as are usually employed in such impor¬ 
tant business. If unexpectedly, or through the 
unforeseen fault or imperfection of these agencies 
and instrumentalities, there occurs a failure, it 
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may properly be said to be unavoidable, all the 
other conditions of good faith and promptness in 
its rectification being present.” (Emphasis ours) 

In the case referred to, the failure to take action 
within the time required was due simply to neglect or 
oversight on the part of a clerk. In the Mattullatli 
case, a number of years elapsed between the last action 
by the Office and the filing of the petition to revive. It 
appears that the inventor died, and the Patent Office 
regarded this as a cancellation of the power of attor¬ 
ney. His wife knew nothing about the matter until 
much later. The petitioner was without means and had 
difficulty in securing the assistance of competent coun¬ 
sel. The court held that under the circumstances the 
wfidow proceeded with all the diligence that was 
required. 

We submit that the reasoning of the court therein is 
logical, equitable and in accordance with the true spirit 
of the patent laws; and it is this application of the prin¬ 
ciple that we ask in this case. The fact that the court 
held in the Carvalho case that it would not take ap¬ 
peals on this question does not affect its reasoning as 
to the meaning of “ unavoidable delay.” 

There is no case, so far as we have been able to find, 
where the invention had been demonstrated before the 
officials of the Patent Office to have been a success, and 
yet prosecution was later delayed by accident. In that 
respect this case is without precedent. 

However, as showing the trend of the practice, at¬ 
tention is invited to the patent to Schlesinger No. 546,- 
059. The application upon which that patent was based 
was held by the Commissioner not to be abandoned, 
although some seven years elapsed between the last 
official action and the later prosecution of the appli¬ 
cation. The case came before the District Court for 
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the Eastern District of Pennsylvania in the case of 
M’Duffee v. Hestonville et at, 181 Fed. 503. The facts 
are set forth in the opinion. One of the defenses was 
that the invention had been abandoned to the public; 
and that, notwithstanding the action of the Commis¬ 
sioner of Patents in reviving the application,! the same 
was nevertheless abandoned in fact, and therefore the 
patent was invalid. 

The court took the position which had always before 
been taken where this question was present!; namely, 
that the action of the Commissioner in reviving an 
application was conclusive in the matter and binding 
upon the court. The case is cited here, because the 
facts, as set out in the opinion, very nearly parallel 
the facts of the instant case. In that case, hs in this, 
no action had been taken upon the application! for about 
seven years after the last official action. In that case, 
as in this, the attorney having charge of the prosecu¬ 
tion had from time to time given assurances to his 
client upon which the client relied, that thd case was 
being properly taken care of. In that case, as in this, 
there was a first and second petition to revive. The 
first petition was denied on December 10, 1894, on the 
ground that the showing did not make it clear that the 
failure to take action was unavoidable. A renewed pe¬ 
tition was filed based on additional showing to the 
effect that the attorney had long suffered from serious 
illness, and upon this showing, the renewed petition to 
revive was granted. 

It would be difficult to find a case in which the facts 
of the case, and those of plaintiff here, are more nearly 
alike. The attorney was apparently a competent man, 
just as Mr. Elliott was competent, experienced and 
able. In that case, as in this, the client had Velied upon 
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his attorney. In that case, as in this, the attorney 
assured the client that the case was being- properly 
cared for. In that case, as in this, the relationship of 
attorney and client was such that the inventor had a 
right to place full confidence in his counsel. 

This case came before the Circuit Court of Appeals 
of the third circuit on appeal, and was reversed (lies- 
tonville et al v. M’Duffee 185 Fed . 798), but the rever¬ 
sal was upon the ground that the invention finally 
patented was a departure from that originally dis¬ 
closed; in other words, the claims had been unduly 
expanded. The question of revival was not considered. 

The cases In re Mattullath and M’Duffee v. Ileston- 
ville have been discussed somewhat at length because 
the facts and circumstances thereof are more or less 
analogous to those of the case now before the court. 
Moreover, both of these cases, and others as well, were 
discussed by this court in the case of Field v. Colman, 
40 App. D. C., 598; 1913 C. D., 450, in which there had 
been an application that had been revived. 

Generally speaking, we feel that the law may be 
stated to be that illness, extreme poverty, confusion 
on behalf of the attorney of which the applicant is 
unaware, are matters all of which fall within the 
proper definition of the term “ unavoidable ” when 
applied to the j)eriod of delay. This undoubtedly was 
the thought of the Court of Appeals of the District of 
Columbia when it was discussed in the Mattuallath 
case; Smith v. The Dental Vulcanite Co.; and M’Duffee 
v. Hestonville. But perhaps the discussion of the sub¬ 
ject is nowhere better presented than in the case ex 
parte Pratt (C. D. 18S7, 31) from which the Court of 
Appeals quoted at length in its decision in the Mattul¬ 
lath case. 
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In our case the evidence is conclusive upon the point 
that the inventor never intended to abandon the appli¬ 
cation; that he was misled by his attorney as to the 
condition of his application; that the attorney, a man 
in good standing, was seriously incapacitated by illness 
the nature of which was unknown to the Applicant; 
and the eventual discovery of the condition of the ap¬ 
plication was purely accidental. Certainly, giving the 
term “ unavoidable ” any proper definition, the delay 
of Cregier was unavoidable within the meaning of the 
statute. 

For the convenience of comparison, a tabular state¬ 
ment of the various dates of Cregier, and the Mattid- 
lath and Scklesinger cases are included in an appendix 
to this brief, and marked 44 Paper No. 1.” 

Relations Between Attorney and Client. 

In considering the relationship between Mr. Elliott 
and Mr. Cregier, and particularly the illness of the 
former, of which illness Cregier had no knowledge, 
several matters must be considered. 

The general principle of agency as between attor¬ 
ney and client applies. In view of this relationship, 
the client is bound by the actions of his attorney so 
long as the latter acts within the scope of his ;authority, 
which authority may be expressed in an agreement or 
be necessarily inferred. This rule, however, applies 
only in so far as the attorney acts within the authority 
specified. 

The general rule of agency is that if either the prin¬ 
cipal or the agent becomes insane or otherwise inca¬ 
pacitated, the responsibilities of the relationship cease 
to exist. If the principal acquires this status, he is no 
longer able to advise his agent, and therefore the 
agent has no authority to proceed, except possibly 
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under the specific direction of the court to preserve 
the interests of the principal. If the agent becomes 
incapacitated; either wholly, as by insanity, or par¬ 
tially, as by illness; the relationship is again termi¬ 
nated, because the attorney is not in condition to relia¬ 
bly advise his principal. 

With respect to the case at hand, it is apparent from 
the evidence that Mr. Elliott was disabled after Octo¬ 
ber 11, 1921, and therefore not in position to give his 
client advice, or to properly take care of his applica¬ 
tion for patent. That he was disabled is proved by the 
testimonv of Dr. Berkheiser. 

mf 

In this connection, it may be said that it is not neces- 
sarv that Mr. Elliott should have become totallv inca- 
pacitated; he was effectively disqualified if he was so 
far disabled as to unwittingly give unreliable or incor¬ 
rect information. That he did give Mr. Cregier in¬ 
correct information (unintentionally, and as we believe 
due to his illness) is certain. The information was not 
onlv incorrect, but the result was disastrous to Ore- 
gier’s interests from every standpoint. 

Furthermore, the evidence shows that Elliott never 
regained his health. He closed his business in Jan¬ 
uary, 1925, and never again became active in his 
profession. 

Mr. Cregier was in a worse position than he would 
have been had Mr. Elliott died, or become totallv dis- 
abied either mentally or physically, for he would then 
have been put upon notice, and he would have been 
expected to protect his rights by the selection of other 
counsel. There was here no possible way for Cregier 
to protect himself. He did not know in 1921 and 1922, 
or until a much later date, the serious nature of the 
illness of Elliott. 
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We submit, therefore, that the evidence khows that 
the attorney gave his client misinformation because 
his mind was confused, or his memory bad, due to his 
incapacity growing out of his illness. Under these 
circumstances his client cannot be made to suffer from 
what he could not protect himself. 

! 

i 

Invention Never Abandoned . 

The bill aserts (paragraph 41) that the inventor has 
never abandoned either the application for patent, or 
the invention which forms the basis of the Application. 
The answer makes no response to that part of the bill 
which asserts that the invention has not been aban¬ 
doned ; but the answer asserts that the application be¬ 
came abandoned for failure to prosecute! within the 
time provided by the law. This puts in issue the ques¬ 
tion of the abandonment of the application but not of 
the invention itself. 

Other parts of this brief have taken up the question 
of the sufficiency of the excuse for not taking action 
upon the application, and we believe that we have 
shown that the delay was unavoidable in fact. Inas¬ 
much as abandonment of invention is not in issue, this 
matter will not be discussed at any considerable length. 
However, we wish to refer to and consider in a general 
way the demonstration before the Pateut Office on 
March 10, 1917. And we wish to show thut thereafter 
no valid patent could be granted to anyone for this 
invention except Mr. Cregier, the plaintiff in this suit. 

The importance of the demonstration! is that the 
inventor at that time definitely placed before the higher 
officials of the Patent Office complete knowledge, not 
of the contents of the application merely, but the con¬ 
struction of the machine, as a practical and operative 
device. The demonstration was disclosed to the public, 
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and many of the public, other than employees of the 
Patent Office, were present and witnessed the demon¬ 
stration, and had the mechanism described to them. 
But whether the demonstration be regarded as private, 
or public, makes but little difference so far as its legal 
effect is concerned. The demonstration placed in the 
minds of all of the higher officials of the Patent Office, 
and many of the public, a full knowledge of the com¬ 
pleted invention as shown by the machine itself. 

The existence of the machine, as an actual and per¬ 
fected device was therefore fully known. After this 
no one other than Cregier would ever be entitled to a 
patent containing claims which would read upon the 
mechanism thus disclosed. And this is true whether 
the application of this plaintiff became abandoned or 
not. The demonstration was not an experiment, but 
was the public operation of a complete and practical 
invention, and therefore formed a proper basis for 
the rejection of any invention of a similar nature made 
subsequently by any other inventor. 

The rules of practice require that the Examiner 
shall reject upon his own knowledge of what has gone 
before. 1 This, of course, does not mean that he is to 
reject upon some private experiment; but it does mean 
that he must reject applications of others for the same 
invention upon his knowledge of this invention of 
Cregier. 

Therefore, in view of this public demonstration, no 
patent for this subject matter can ever be issued to 
anyone else but plaintiff (appellant) herein. 

However, the evidence submitted by plaintiff is to 
the effect that the apparatus used to make the demon- 

1 “ When reference is made to facts within the personal knowledge of an 
employee of the office, the data shall be as specific as possible, and the 
reference must be supported, when called for, by the affidavit of such 
employee.” (Rule 66, latter part.) 
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stration of March 10,1917, was in fact used many other 
times, at various dates, and before numerous groups 
of people, to demonstrate the practicability of the 
invention. I 

It is not believed that actual abandonment of the 
invention will be urged by the Commissioners In fact, 
in view of the answer made, it is not believed that he 
would be permitted to urge abandonment of the inven¬ 
tion itself. However, we submit that plaintiff never 
has abandoned the invention, but has always claimed 
the rights to a patent therefor. 

We submit that the holding of the trial cburt upon 
this question of abandonment of the application should 
be reversed. j 

i 

Fourth Assignment of Error, Patentability. 

The fourth point to be considered, relates to the 
patentability of the claims. I 

This assignment of error reads as follows: 

“ The court erred in finding and holding that 
the claims are not patentable over the Ui S. patent 
to Gaumont No. 752,394 when modified as sug¬ 
gested in Gaumont’s French patent of Addition 
No. 936; and the court erred in not holding that 
the Gaumont French patent of Addition No. 936 
was altogether inadequate and insufficient to con¬ 
stitute a sufficient anticipation either alone or 
when combined with Gaumont’s patent No. 752,394; 
and further, the court erred in finding and holding 
that the claims of appellant would dominate the 
work of others who had perfected synchronous 
devices commercially during the period of appel¬ 
lant’s inactivity.” i 

The fourth conclusion of law to which’the above 
assignment of error is directed is as follows: 

“ The claims do not patentably distinguish from 
the patent to Gaumont, 752,394, February 16,1904, 

i 
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particularly when modified as suggested in the 
Addition No. 936 to the Gaumont patent (French). 

Plaintiffs, having been inactive for a long period 
of years while the art was developing about them, 
are not in a position now to assert rights that 
would dominate the work of others who have per¬ 
fected svnchronism commerciallv in this art. Uni- 
versal Adding Machine Co. vs. Comptograph Co., 
146 Fed. Rep. 981.” 

The question of patentability, in a limited sense, is 
presented by this appeal. Generally speaking, this 
raises the question of the sufficiency of certain foreign 
patents to satisfy various of the claims now before the 
court. More particularly, it involves the question of 
the sufficiency of a certain French patent of Addition 
to one Gaumont No. 936 (Rec. p. 229; stipulated trans¬ 
lation Rec. pp. 231-232). This purports to be an addi¬ 
tion to an earlier French patent to Gaumont No. 312,- 
613. The Uniled States Patent Office never had a copy 
of patent No. 312,613, because the patent was never 
printed; but rejection vras based upon the U. S. patent 
to Gaumont No. 752,394 (Rec. pp. 225-228) combined 
with this French patent of Addition No. 936. (Rec. 
p. 229-232). 

This rejection was made on the theory that the U. S. 
patent to Gaumont No. 752,394 was like the French 
patent No. 312,613, merely because the oath to the 
U. S. application upon which Gaumont No. 752,394 
was based acknowledged the French patent No. 312,- 
613. This assumption was not justified, because it 
many times happens that although foreign applications 
are acknowledged in the oath attached to the United 
States applications, an examination of the foreign ap¬ 
plication as filed discloses great differences between 
what is shown in the foreign application and the United 
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States application. However, as a matter of fact, sub- 

i 

sequent developments show that the disclosure of the 
Gaumont French patent No. 312,613 (not of record), 
and the United States patent No. 752,394 are substan¬ 
tially the same. 

As we view the situation, the correctness of this 
rejection depends upon the sufficiency of the disclo¬ 
sure of this French patent of Addition. The patenta¬ 
bility of the claims will be determined by a determina¬ 
tion of this question. Appellant contends that this 
patent of Addition is nothing more than a mere pro¬ 
phetic statement of ivhat the inventor hopes to do, and 
is not in any sense a f ull, complete and sufficient dis¬ 
closure of any means by which these desired results 
can be accomplished. \ 

i 

Claims 17 and 20. ! 

Claims 17 and 20 (Group A, paragraph 43 of the 
bill; Rec. p. 16) have long stood allowed.! They were 
allowed on December 17, 1920, in the application here 
involved (Rec. p. 140), and had previously long stood 
allowed in the earlier application No. 358,063. 

There has been a correction in the wording of claim 
17, prior claim 15 (early claim 4), in that the claim as 
it now stands uses the word “ reproducers n asa sub¬ 
stitute for the word “ receiver ”. The change corrects 
an obvious error, and has nothing to do with the merits 
of the case. j 

Inasmuch as the answer admits all of the allegations 
of paragraph 43 (Rec. p. 32), including tfye above his¬ 
tory, no question of patentability as to [these claims 
is presented by this appeal. If the court should reverse 
the trial court on the other questions, these claims 
would automatically become allowed, and the patent 
can issue with these two claims whether or not other 
claims are held to be patentable. 

i 
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Claims 14,15,16,18 and 19. 

These five claims (Group B, paragraph 44 of the bill; 
Rec. pp. 17-18) are identical with certain claims allowed 
by the Examiners-in-Chief on October 5, 1915, when 
the case was first before that tribunal; tliev were then 
claims Nos. 1, 2, 3, 5 and 6, respectively, of the original 
application No. 358,063. After the discovery of the 
Gaumont French patent of Addition No. 936, the Ex¬ 
aminer again rejected these claims, the rejection being 
upon the U. S. patent to Gaumont No. 752,394, and 
others combined individually with the said French pat¬ 
ent of Addition. 

On this appeal, therefore, the only question pre¬ 
sented is the correctness of this holding of anticipation; 
and if the French patent of Addition is without value, 
then the claims stand allowable, as held by the Exam¬ 
iners-in-Chief by their decision of October 5,1915 (Rec. 
pp. 99-103). 

The decision of the trial court on the question of 
patentability does not give the reasoning upon which 
its conclusions are based. The holding merely is that 
the claims are not patentably distinguished from the 
U. S. patent to Gaumont No. 752,394, when modified as 
suggested in the French patent of Addition 936. 

While the trial court has not disclosed the grounds 
for its holding, the record shows that the tribunals of 
the Patent Office, both the Examiners-in-Chief and the 
Commissioner, took the position that to do to the dis¬ 
closure of the United States patent of Gaumont, what 
the French patent of Addition states may be done would 
not involve invention. 

Appellant contends that this French patent of Ad¬ 
dition is a mere statement of a result to be obtained and 
does not disclose any means for its attainment. It sug¬ 
gests that the microphone may be used in conjunction 
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with the phonograph, but it gives no idea how this can 
be effectively accomplished, and the Cregier application 
shows that any practical arrangement requires pro¬ 
nounced invention. 

The sufficiency of the French patent of Addition must 
be measured by what it discloses; it should be; measured 
just as the disclosure in an interference case. For many 
vears this tribunal reviewed these interferences; it is 
therefore familiar with the practice upon tho point. It 
was always held, and is held now by the Court of Cus¬ 
toms and Patent Appeals, that a mere suggestion of 
result to be obtained can never be regarded as a con¬ 
ception of means for its accomplishment. Citations are 
not necessary, the principle is fundamental The inven¬ 
tion is not a suggestion of results, but a practical mode 
of effecting the result. 

When the French patent is studied (Rec. p. 929; 
translation pp. 231, 232), we find that the only founda¬ 
tion for any supposed anticipation lies in paragraph 
three of that patent. The first paragraph simply states 
how synchronism was supposedly effected in the prior 
patent. The second paragraph is an amplification of 
the first; it also describes the earlier patented construc¬ 
tion. The inventor then suggests (he does not describe 
any construction) that this earlier arrangement may 
be simplified. The paragraph reads as follows: 

“ We simplify this arrangement by (placing the 
phonograph beside the kinematograph and by 
transmitting the sounds of the phonograph behind 
the projection screen by one or more telephone 
loud speakers over wires connected to micro¬ 
phones mounted on or beside a phonograph re¬ 
producer.’ ’ (Rec. p. 231) ! 

If the microphone were to be merely placed at the 
front of the horn of the phonograph, it would not cut 
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off the speech therefrom, and therefore the phonograph 
would still produce the speech at the rear of the audi¬ 
ence. A very sensitive telephone might transmit a 
feeble result behind the screen, but no such sensitive 
system is described; and if such a system were used, 
it would transmit sound and speech in the same degree 
of loudness that is obtainable from commercial tele¬ 
phone sets and the telephone receiver would have to 
be placed to the ear, in order to hear the speech or 
sound. There would be loud speech and sounds behind 
the audience and sounds and speech of the loudness 
of a commercial telephone behind the screen which of 
course would be useless. 

The next paragraph simply describes an ordinary 
telephone system, and the last paragraph suggests a 
possible method of using loud speakers. The claim is 
a typical foreign claim, and does not set forth any par¬ 
ticular construction. 

Thus, we are limited to the quoted paragraph for 
the only information which the patent gives with respect 
to how, that is in what manner, the patentee is to modify 
the construction of his earlier United States patent. 
When we examine the language of the paragraph, we 
find that all that the inventor says is that he may 
simplify his earlier arrangement by placing the phono¬ 
graph beside the kinematograph (projector) and by 
transmitting the sounds of the phonograph behind the 
screen by means of a telephone system, the micro¬ 
phones of which are mounted on or beside a phonograph 
reproducer. 

It may be that Gaumont seemingly supposed that all 
he had to do to make an operative arrangement was 
to place the microphone in the vicinity of the phono¬ 
graph, and thus pick up the speech given off by the 
phonograph; and it may be that the Patent Office tri- 
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bunals had this view. Nothing can be clearer, however, 
than the inoperativeness of any such arrangement. 
This is true for the simple reason that practically all 
of the speech would come from the horn of the phono¬ 
graph at the rear of the room, instead of from the loud 
speakers before the audience. This is because the 
microphone being approximately three inches in diam¬ 
eter, would not close up any substantial p&rt of the 
mouth of the horn, and therefore the great volume of 
speech would be behind the audience, instead of in front 
where it is wanted. j 

It is a common knowledge that phonograph horns 
are generally from twelve to eighteen inches in diam¬ 
eter, while microphones are not more than three or 
four inches in diameter. A simple mathematical law 
is that the areas of circles vary as to the squares of 
their like dimensions; thus, a horn with a bell sixteen 
inches in diameter, would expose an area sixteen times 
as large as a microphone four inches in diameter. 
Therefore, with a microphone of such size, even 
standing directly in front of the phonograph horn, 
only one sixteenth of the vibrating air column coming 
from the phonograph would be directed to the micro¬ 
phone diaphragm. The result would be that the speech 
behind the audience would be of full phonographic 
strength, while the loud speakers would deliver sounds 
and speech of the loudness of the commercial type of 

i 

telephone. In other words, the only sound that would 
be heard by the audience would be from the rear of the 
auditorium. 

That any such system would be entirely ineffective 
is shown by the evidence; in fact, is self evident to any 
one. At the trial of the case, both Gregier and Freud 
testified at length upon this point. The former ex¬ 
plained the structure of the preferred form; of appara- 
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tus as shown in his application, stating how movements 
of the stylus of the phonograph are transmitted directly 
to the microphone (Rec. p. 60); while Freud testifies 
both with regard to the Cregier arrangement and that 
of the French patent of Addition. And he makes it 
clear why the Cregier construction works so well, and 
why that of Gaumont cannot operate at all. He explains 
that Gaumont does not disclose any apparent way by 
which the microphone can be effectively attached to the 
reproducer of the phonograph. He testifies that if the 
microphone were to be placed in front of the horn (and 
this is not suggested by the patent) it would not cut off 
the speech from the horn, and therefore the phonograph 
would still reproduce the speech at the rear of the audi¬ 
ence. He states that a very sensitive system might 
transmit a feeble effect behind the screen, which at best 
could only add to confusion. (Rec. pp. 81 and 82) 

None 6f the tribunals of the Patent Office seem to have 
caught the point that it would be impossible to place 
the microphone adjacent the phonograph and get any 
actual result. The trial court, while it had the testimony 
of both Cregier and Freud upon this point, seems to 
have overlooked the evidence and simply followed the 
holding of the Patent Office without giving the evidence 
adequate consideration. This we submit was reversible 
error on the part of the trial court, for the testimony 
of both of these witnesses is clear, definite and unim¬ 
peached, and cannot be disregarded. 

To refer more particularly to this testimony; Cregier 
explains (Rec. p. 80) that with his construction, there 
is no speech behind the audience. He says that with 
his arrangement the variations in the phonographic 
record are transmitted directly to the diaphragm of the 
microphone, and thus produce variations on the carbon 
therein, which in turn produces variations in the tele- 
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phone circuit. This is the preferred form (Pig*. 2, Rec. 
opposite p. 136). But even in the alternative form 
(Fig. 3, Rec. opposite p. 136), where an air;column is 
interposed, there is no effective sound at the phono¬ 
graph; the air column is entirely enclosed, and the 
vibrations are transmitted directly to the nticrophone 
through the air column, and are not permitted to escape 
into the air. 

It will be noticed that appellant does not disclose or 
describe any phonograph horn; he has no n§ed for any 
horn; the variations of his record are transmitted di¬ 
rectly to the microphone. j 

The testimony of Freud, who is an expert in such 
matters, is very clear. After explaining (Rec. p. 82) 
that by placing a microphone before the horn of Gau- 
mont a feeble effect might be obtained behind the screen, 
which would be entirely overshadowed by the speech 
from the phonograph horn; he goes further (Rec. p. 84) 
and explains why the Cregier arrangement is practical, 
and why there is no audible speech at the phonograph. 
He says that to get effective results the microphone 
must be operated directly by the mechanical variations 
in the phonograph record, either by direct: mechanical 
contact with the reproducing stylus, as in Cregier’s 
preferred form; or through a short air column, as in 
his alternative form. The Freud testimony* as reduced 
to narrative form in the record, is as follows: (Rec. 
p. 84). 

i 

“ The transmission of sound by a telephone 
system, such as suggested in the French patent of 
Addition, is electro-mechanical. There is nothing 
electrical about the phonograph. Biit while the 
phonograph is mechanical, the microphone is effec¬ 
tive to produce electrical variations I in the tele¬ 
phone system, which variations are j not audible 
but may be changed to mechanical vibrations in 
the loud speaker . 




To get effective results it is necessary to operate 
the diaphragm of the microphone directly by the 
stylus of the phonograph. This can be done either 
by the insertion of an air column between the 
diaphragm actuated by the stylus and the dia¬ 
phragm of the microphone, or by directly operat¬ 
ing the microphone diaphragm by the phonograph 
stylus. 77 (Emphasis ours) 

The witness then summarizes the construction of 
Cregier in this manner: 

44 If the microphone should be merely placed in 
front of the phonograph horn, the sounds will be 
picked up only feebly. But if the microphone is so 
mounted on the phonograph that the stylus of the 
reproducer as it rides upon the record directly 
actuates the diaphragm of the microphone, then 
the microphone will pick up all of the sounds that 
emanate from the phonograph. Referring to the 
diagram, Figs. 2 and 3 of the application 409,819, 
two methods of reproduction are here shown. In 
one form the stylus of the phonograph operates 
the microphone through an air column; in the 
other form the stylus operates the diaphragm of 
the microphone directly. 77 

Still further (Rec. p. 85) the witness distinguishes 
between the Cregier construction and the proposed 
arrangement of the French patent of Addition. He 
says: 


44 The French patent of Addition No. 936 does 
not propose to mechanically transmit the varia¬ 
tions of the phonographic record to the microphone. 
In that the case patentee proposes that the phono¬ 
graph shall speak into the microphone in the same 
sense that the human being speaks into the micro¬ 
phone. Cregier does not propose to do this. He 
picks up directly the variations in the phono¬ 
graphic record and transmits them mechanically 
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to the microphone. While the French patent of 
Addition suggests that the microphone; may be 
placed on the reproducer, it would be mere as¬ 
sumption to say that he proposes to transmit the 
mechanical variations of the record to the micro¬ 
phone. No such arrangement is disclosed or sug¬ 
gested. He merely proposed that the phonograph 
should speak into the microphone.” (Emphasis 
ours) 

' j 

As we study the record, including the actions in the 
Patent Office and the decisions of the Examiners- 
in-Chief and the Commissioner; and if we add to this 
information the knowledge gained from the j evidence, 
especially the testimony of Cregier and Freud, we are 
forced to the conclusion that the trial court failed to ap¬ 
preciate the situation. Under all of the rules of in¬ 
terpretation and procedure the court should have 
thrown out this French patent of Addition, j 

In this connection we may refer with profit to the 
testimony of Mr. Newton. He testified regarding such 
patents. Mr. Newton not only has had a long Experience 
in the Patent Office, but for years has engaged in law 
practice that has to do particularly with foreign pat¬ 
ents. His testimony upon this matter is that France 
has no patent examination system, and that the dis¬ 
closure in such patent is ordinarily quite etude (Pec. 
pp. 77 and 78). 

It might be added that if this French patent of Ad¬ 
dition had specified that the microphone j should be 
forced closely down into the phonograph horn, then an 
operative construction might have been disclosed. This 
would have been the equivalent of Cregier’s alternative 
form of his invention as shown in his F%. 3 (Pec. 
opposite p. 136). He would then have had an enclosed 
column of air such as that used by Cregier in this al¬ 
ternative form. While such an arrangement would 
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operate, the evidence is that it was not as satisfactory 
as the preferred form, as shown in Cregier’s Fig. No. 2 
(Rec. opposite p. 136). This only emphasizes the in¬ 
sufficiency of the disclosure of this French patent. 

We submit that in view of the evidence, and par¬ 
ticularly the testimony, this French patent of Addition 
No. 936 is insufficient as a reference in several particu¬ 
lars. Some of these defects may be enumerated thus: 

First. That to merely move the phonograph from the 
rear of the screen to the vicinity of the projector would 
not in any way alter the operation of either of these 
elements. The lack of control of the phonograph over 
the projector would still exist. 

Second. The suggestion that the microphone of 
the telephone system be placed adjacent the phono¬ 
graph would not make an operative structure. The 
testimony is that it would be impossible to affect the 
microphone sufficiently to get any substantial response 
in the telephone, and that most of the speech would 
come from the phonograph behind the audience. 

Third. Moreover, to place the microphone either ad¬ 
jacent to or on the phonograph, even on the horn of the 
phonograph, or even in the mouth thereof, would not 
eliminate the sounds from the phonograph which is 
adjacent the projector. Thus, even if it were possible 
to sufficiently affect the microphone of the telephone 
system to secure any practical effect in the loud speaker, 
the construction would be inoperative because then we 
would have the phonograph speaking at the rear of the 
audience and the loud speaker talking from the screen. 
The result would be so confusing that it-would be inop¬ 
erative for any practical result. 

We submit that any of the above defects is of itself 
sufficient to render the French patent of Addition inef¬ 
fective as a reference; and since the rejection depends 
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upon this patent, and is incomplete without it, the re¬ 
jection was not well founded and cannot be followed 
by this court. 

j 

Claim 13. 

In so far as the question of patentability is concerned, 
claim 13 stands in the same position as the preceding 
group of claims. It was rejected on the same references 
as those claims. 

This claim it will be remembered, is the one (in the 
identical language) that the Examiners-in-Chief sug¬ 
gested in their decision of April 5,1917, after the dem¬ 
onstration of the invention before the officials of the 
Patent Office. Both Mr. Ewing, former Commissioner 
of Patents, and Mr. Newton then a member of the Board 
of Examiners-in-Chief, and later Commissioner, ob¬ 
served this demonstration, and have testified to the 
success thereof. j 

i 

i 

Law on Sufficiency of Foreign Patents. 

i 

The law with respect to foreign patents as anticipa¬ 
tions does not differ in principle from that with respect 
to domestic patents But so many foreign patents are 
nothing more than broad suggestions of results sought 
to be obtained, rather than of structures by which such 
results are secured, that the tendency of our courts has 
been to look with disfavor upon patents of this char¬ 
acter. Of course, if such patents fully describe con¬ 
structions by which the desired results may be obtained, 
then this objection does not exist. It only applies to 
those in which the disclosure of the mechanism is so 
incomplete and fragmentary that no satisfactory idea 
of means for accomplishing the result is disclosed. This 
French patent of Addition to Gaumont (No. 936) is of 
this type, and under all of the authorities is insufficient. 

i 
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As heretofore stated in considering this patent, there 
is no description at all of structure, and no illustration 
of any kind. The first and second paragraphs merely 
refer to the original patent No. 312,613, and describes 
the phonograph as being behind the screen and con¬ 
trolling the projector by suitable electrical contriv¬ 
ances. It is not until we get to the third paragraph 
that the inventor sets forth the matter which is sup¬ 
posed to be new. This has been quoted earlier in the 
brief, but for convenience is repeated here. It reads: 

“ We can simplify this arrangement by placing 
the phonograph beside the kinematograph and by 
transmitting the sounds of the phonograph behind 
the projection screen by one or more telephone 
loud speakers over wires connected to microphones 
mounted on or beside a phonograph reproducer.” 
(Eec. p. 231) 

This is the only description of structure, if this can 

be said to be a description of any structure, that is 

found in the patent. The next paragraph describes the 

loud speaking telephone set, but it does not in any way 

describe its connection with the mechanism. The next 

paragraph simply suggests that the loud speakers may 

be shifted by hand behind the screen. 

•> 

It is very clear that the only paragraph, that quoted 
above, which makes any reference to structure is al¬ 
together insufficient as a reference for this case. To 
move the phonograph from behind the screen to ad¬ 
jacent the projector, would not in any way modify the 
operation of these elements. No change is suggested 
in the method of driving the projector, therefore we 
must assume that the system of driving is to remain 
as it is given in the original patent No. 312,613. Our 
evidence shows that this system of control is inopera¬ 
tive. But even if it were satisfactory, this would not 
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satisfy any of the claims which plaintiff seeks to obtain. 
The sound will still come from the phonograph, al¬ 
though it will now be behind the audience instead of 
adjacent the screen. The suggestion is made that the 
microphone of a telephone system may be mounted 
either on or beside the phonograph reproducer; but no 
means is shown how this can be done, or how the micro¬ 
phone may be satisfactorily operated by the reproducer 
of the phonograph; and no way is shown 1 for elimi¬ 
nating the phonographic speech behind the audience. 

This question of the sufficiency of foreign patents, 
where the disclosure is meager and there ate no draw- 

__ i 

ings, was only recently before the Supreme Court of 
the District of Columbia in the case of American Tri- 
Ergon Corporation et al v. Thomas E. Robertson, Com¬ 
missioner of Patents (Equity No. 47,904). The de¬ 
cision was by Mr. Justice Adkins. The principal ref¬ 
erence was a French patent which referred to the use 
of a selenium cell in a sound reproducing! apparatus. 
The patent referred incidentally to the use of a photo¬ 
electric cell, but did not describe any circuit therefor, 
and rather conveved the idea that a selenium cell was 
to be preferred. The claims before the court required 
the use of a photoelectric cell. The court held that the 
mere reference in the French patent to the use of a 
photoelectric cell, without any description! of a circuit 
suitable therefor, or any satisfactory description as to 
how such a cell might be used, was insufficient. 

The court in that ease referred to the decision in the 
case of Carson v. American Smelting and Refining 
Company 4 F (2d) 462; as a leading authority for its 
holding. That decision was by the Circuit Court of Ap¬ 
peals for the Ninth Circuit. That court, in passing upon 
the sufficiency of certain foreign patents, or at least one 
special foreign patent, made this observation: 

i 

i 


i 

i 



“ A foreign patent is to be measured as anticipa¬ 
tory, not by what might have been made out of it, 
but what is clearly and definitely expressed in it. 
An American patent is not anticipated by a prior 
foreign patent, unless the latter exhibits the inven¬ 
tion in such full, clear, and exact terms as to enable 
any person skilled in the art to practice it without 
the necessity of making experiments. Seymour v. 
Osborne, 11 Wall. 516, 555, 20 L. Ed. 33; Hanifen 
v. Armitage (C. C.) 117 F. 845; Permutit Co. v. 
Harvey Laundry Co. (C. C. A.) 279 F. 713; Gen¬ 
eral Electric Co. v. Hoskins Mfg. Co., 224 F. 464, 
140 C. C. A. 150.” 


The Circuit Court of Appeals of the Ninth Circuit, 
in the case from which Judge Adkins was quoting, 
then had this to say, quoting from WestingJiouse Air¬ 
brake Co. v. Great Northern Ry. Co., 88 F. 258, 31 
C. C. A. 525; 

“ The prophetical suggestions in English pat¬ 
ents of what can be done, when no one has ever 
tested by actual and hard experience and under 
the stress of competition the truth of these sugges¬ 
tions, or the practical difficulties in the way of 
their accomplishment, or even whether the sug¬ 
gestions are feasible, do not carry conviction of 
the truth of these frequent and vague statements.” 

This last quoted expression states the law on this 
question with such great exactness and discrimination, 
that there is little to be added to what the court said. 
It may be well, however, to note that the Court of Cus¬ 
toms and Patent Appeals has quite recently had this 
same question before it in the case in re Engelhardt, 
40 F (2d) 760, 1930 C. H. 541. In that case the refer¬ 
ences were certain British patents. These had been 
held by the Patent Office to anticipate the invention. 
The court, however, was of a different view and took 
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the position that the disclosure was insufficient; In mak¬ 
ing this holding that court cited the case of Carson v. 
American Smelting and Refining Co., 4 F (2d) 463, 
which is the identical case used bv Judge Adkins in 
the American Tri-Ergon Corporation v. Robertson. 

There are numerous other decisions which discuss 
this question of the sufficiency of foreign patents. No 
attempt will be made to cite or refer to all of these 
cases; but certain of them may be helpful to ;the court, 
and will therefore be referred to. 

Simplex Piston Ring Co. Inc. v. Hamilton, 21 F 
(2d) 196 (District Court, Eastern Division, New York). 
In this case the court had before it a certain foreign 
patent, namely, British patent No. 24,993 of 1898. The 
court in commenting upon this patent, made this 
remark: 

“ The Carr Lockwood patent is a foreign refer¬ 
ence, and must be taken for exactly what it shows 
on its face, and cannot be reconstructed to antici¬ 
pate the patent in suit. Permutit Co. y. Harvey 
Laundry Co. (C. C. A.) 279 F. 713, Westinghouse 
Airbrake Co. v. Great Northern Rv. Co. (C. C. A.) 
88 F. 258.” ! 

i 

i 

! 

While the court which decided this case ( Simplex 
Piston Ring Co. Inc. v. Hamilton) was! a United 
States District Court, nevertheless, it will be noted 
that the District judge based his holding on two deci¬ 
sions by Circuit Courts of Appeals. 

Westinghouse Electric & Mfg. Co. v. Wadsworth 
Electric Mfg. Co ., 36 F (2d) 319 (Circuit Court of 
Appeals, Sixth Circuit). In this case the court was 
called upon to consider the sufficiency of a certain Ger¬ 
man patent to Oerlikon No. 191,485 of 1907, as an 
anticipation for the subject matter in suit.! The court 
said of this patent: 


i 


i 
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“ This (the patent) was practically inoperative 
in at least one respect There was no difficulty in 
closing the switch while the fuse box was open, 
and there was substantial danger that this might 
be done accidentally. The device therefore failed 
of its prime object, safety. Neither the open door, 
nor any attachment thereto, prevents the switch 
from being closed; that is done by an independent, 
spring-controlled snap lock. Further what is 
shown by the drawing is not entirely plain.” 

The court, after making this statement with respect 
to the German patent, held the same to be insufficient 
in language which follows: 

“ The Kries claim will not read upon it (the 
patent), unless by a construction broader than is 
necessary to reach Wadsworth. Such a disclosure 
in a foreign patent is not a sufficient base for sup¬ 
posing modifications and changes which a skilled 
mechanic could make and for thereby demonstrat¬ 
ing lack of invention by a later United States 
patentee, who solved the requirements of principle 
and of practical operation. This patent was ex¬ 
amined and rejected by the courts in the Second 
Circuit.” 

This Case came before the same court on rehearing; 
but the point argued on rehearing had nothing to do 
with this holding. The decision on the rehearing will 
be found in 51 F (2d) 447. 

In re Ek, 19 F (2d) 677. This decision is by the Court 
having jurisdiction of this appeal, the Court of Ap¬ 
peals of the District of Columbia. The Patent Office 
had relied upon a certain French patent to one Cliemin, 
dated July 18, 1907. The court in discussing the case 
referred to the specific holding of the Commissioner, 
but took the position that the French patent was insuf¬ 
ficient, and reversed the Patent Office upon this point. 
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This was the only question involved in the case. In 
reversing the Commissioner, the court made this 
comment: 

“ We think, therefore, that this foreign patent 
should not be used as an anticipation of the inven¬ 
tion in issue, in view of the well-established rule 
announced in Carson v. American Smelting & 
Refining Co. (C. C. A.) 4 F (2d) 463, 465, as 
follows: | 

‘A foreign patent is to be measured as 
anticipatory, not by what might have been 
made out of it, but bv what is clearlv and defi- 
nitely expressed in it. An American patent is 
not anticipated by a prior foreign patent, un¬ 
less the latter exhibits the invention in such 
full, clear, and exact terms as to jenable any 
person skilled in the art to practice it without 
the necessity of making experiments . 9 ” 

The Court of Customs and Patent Appeals has had 
occasion to pass upon this question several dimes. The 
cases referred to are as follows: 

In re Fisher, 37 F (2d) 628; 

In re Gillam, 37 F (2d) 959; i 

In re Englehardt, 40 F (2d) 760. 

i 

In the first of these (in re Fisher) the court was 
considering a British patent No. 2,416 of 1890 to one 
Guy. The court cited the standard decisions on this 
question of the sufficiency of foreign patents, and 
quoted from certain of them, including that of West- 
inghouse Airbrake Company v. Great Northern Ry. 
(C. C. A.) 88 F. 258, from which the following language 
was taken: ! 

i 

! 

<<**** p r0 pi ie tical suggestions in Eng¬ 
lish patents of what can be done, where no one 
has ever tested by actual and hard experience and 


i 

i 
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under the stress of competition the truth of these 
suggestions, or the practical difficulties in the way 
of their accomplishment, or even whether the sug¬ 
gestions are feasible, do not carry conviction of 
the truth of these frequent and vague statements.” 

In the second case (in re Gill am) the principal refer¬ 
ence was a French patent to one Spence No. 432,592 
of 1911, published December 9, 1911. The court said 
that it hesitated to reverse the holdings of the experts 
in the Patent Office, but nevertheless found it neces¬ 
sary to do so. The invention was an adapter for auto¬ 
mobile wheels whereby a different type of tire from 
that originally intended might be used. In reversing 
the Patent Office, the court observed the well known 
principle as to the sufficiency of foreign patents in 
this language: 

“ In the case of foreign patents, it has been held 
that they cannot be measured as anticipatory by 
what might be made out of them, but only what is 
clearly and definitely expressed in them (citing- 
cases).” 

In the third case (in re Englehardt), the same court 
(the Court of Customs and Patent Appeals) again had 
before it the question of the sufficiency of certain Brit¬ 
ish patents to Dewar No. 7808 of 1905 and 13,638 of 
1904. The court again discussed at length the question 
of the sufficiency of these foreign patents as refer¬ 
ences, and in doing so made this comment: 

“ The references relied upon by the Board of 
Appeals are foreign patents, and are to be mea¬ 
sured as anticipatory not by what might have been 
made out of them, but what is clearly and definitely 
expressed in them.” 
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The court then held one of the Dewar patents to be 
sufficient as a reference, and the other to , be insuffi¬ 
cient ; and therefore affirmed the Patent Office as to cer- 
tain claims, and reversed it as to other claims. 

While many other authorities might be cited upon 
this question, we feel that sufficient cases have been 
v collected to give the court a very definite idea of the 

practice upon this point. j 

The French patent of Addition fails to meet any of 
the essential tests applied by the courts to the ques¬ 
tion of sufficiency of disclosure. Moreover, the testi¬ 
mony shows that it would be impossible to so attach 
a telephone system to the construction shown in Gau- 
mont’s United States patent No. 752,394, and obtain 
by the combination any operative structure. Even by 
considerable experimentation it is not apparent how 
any microphone can be either mounted on or adjacent 
to the phonograph L of the Gaumont early patent 
No. 752,394. | 

Claims 22, 23 , 24 , 25 , 26 , 27 and 28 . \ 

The claims of this group (Group E, paragraph 54 
of the bill) have never been before the Patent Office 
, and are presented for the first time in the bill of com¬ 

plaint. They are, however, identical in language with 
claims of the other groups, except that they include 
in addition some means for varying I the sound 
produced. 

The relationship of the claims of this gjroup to the 
^ claims of the other groups is set forth in: paragraph 

55 of the bill. It will not be necessary to further recite 
that relationship here. But in view of this relation¬ 
ship, and the identity of the language used', except for 
the added element, although the claims were not before 
the Patent Office, they are more limited than the claims 


i 
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that were considered, and are germane to the inven¬ 
tion to which the claims of Groups 44 A”, 44 B ” and 
44 C ” are directed. In view of this history, and the 
law and practice bearing* upon the consideration of 
additional claims, it is entirely within the power of 
the court to pass upon the patentability of these claims 
to the plaintiff. While the trial court’s authority to 
consider these claims is questioned by paragraph 56 
of the answer, we submit that there is abundant au¬ 
thority, which will be hereafter referred to, for the 
court’s consideration of this subject matter. 

In order to make the consideration of these claims 
as easy as possible, they were framed in the exact 
language of other claims before referred to, except 
that each has one additional element added at the end. 
Claims 17 and 20 (Group A) which have long stood 
allowed, include specific means for controlling the in- 
tensitv of the sound; but the language used is unneces- 
sarily restricted, and plaintiff is entitled to additional 
claims including this limitation. 

It may be that all of these claims (Group E) are 
not essential to full protection to plaintiff, but since 
they are all patentable there seems to be no reason 
why they should not be allowed. 

However, while these claims (22, 23, 24, 25, 26, 27 
and 28 Group E) have never been passed on by the 
officials of the Patent Office, the subject matter thereof 
has been passed upon by both the Examiners-in-Chief 
and by the Commissioner. The bill explains (para¬ 
graph 55) the relations between these claims and other 
claims before the court. It is there shown that these 

claims differ from other claims onlv in that thev in- 

* 

elude as a separate element means for regulating the 
intensity of the sound produced by the loud speakers. 
Claims 17 and 20 (Group A) which have long stood 
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allowed, both included specific means for effecting this 
control; the language used in expressing the control 
means is somewhat broader in these claims than it is 
in claims 17 and 20. Thus, while these identical claims 
have not been before the tribunals of the Patient Office, 
the subject matter thereof has been before ithose tri¬ 
bunals and has been passed upon favorably (except 
for the French patent of Addition No. 936). | 

To refer a little more specifically to those claims, 
and show their close relationship with other claims of 
Groups “A”, “ B ”, and “ C ”, reference is made 
to paragraph 55 of the bill. This relationship is there¬ 
fore set forth as follows: 


Claim 22. This claim is identical with claim 13, 
(Group C) suggested by the Examiners-in-Chief, 
except that it adds the element 4 4 means for vary¬ 
ing the sound produced.” 

Claim 23 . This claim is the same as claim 14 
(Group B), except that it adds means for varying 
the sound at the will of the operator. 

Claim 24 . This claim is identical with claim 15, 
(Group B) except that it has been modified sub¬ 
stantially as claim 23. 

Claim 25 . This claim is the same as claim 16, 
(Group B) except that it includes means for vary¬ 
ing the sound produced. 

Claim 26 . This claim is the same as claim 17, 
(Group A), which, as explained above has long- 
stood allowed in both of the applications, except 
that the last element of claim 17 is expressed here 
in somewhat different language from what it is 
in claim 17. 

Claim 27 . This claim is the same as claim 18 
(Group B), except that it adds means for varying 
the electrical connections to vary the sound. 

Claim 28 . This is the same as claini 19 (Group 
B) except for the addition of means to vary the 
sound. 


It is believed that the plaintiff is entitled to all of 
these claims in addition to the claims of groups “A”, 
“ B ” and “ C Ordinarily in Patent Office practice 
these claims would be allowed in addition to the other 
claims. It may be that all of these claims are not es¬ 
sential to the protection of plaintiff’s invention; but 
at least he should have some claims which includes 
means for varying the strength of the sound produced. 

The trial court has not discussed these claims sepa¬ 
rately from the other claims. All have been held to 
be unpatentable in a holding that is very general in 
its language; but since the decision applies to all of 
the claims, and error assigned, they are properly 
before the court for consideration. 

Authorities on Additional Claims. 

There is considerable authority on this question of 
additional claims. Generally speaking, the courts have 
held that inasmuch as the case is not an appeal, but is 
strictly an equity suit under Section 4915 Revised 
Statutes, it is the duty of the court to pass upon the 
whole question of patentability without regard to the 
claims which were before the Patent Office. And in 
numerous instances the court has admitted evidence 
on the question of patentability; in certain instances 
accepting the testimony of experts upon this question. 

Before citing other authorities we feel that we should 
first note the recent decision by this court in the case 
of Lucke & Hoover Co. v. Robertson, decided on or 
about May 8, 1933 (not yet reported) wherein this 
court specifically upheld the right of a plaintiff filing 
a bill in the Supreme Court of the District of Colum¬ 
bia under Section 4915 Revised Statutes to submit 
claims in addition to those specifically before the 
Patent Office. However, we understand that a peti- 
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tion to rehear filed by the Commissioner has been al¬ 
lowed, and the case set for reargument on this ques¬ 
tion. In view of this fact, we have felt that all other 
authorities on this question should be placed before 
the court for its assistance in deciding this important 
question. j 

The United States District Court of the District of 
Maryland has been quite liberal in this respect. Sev¬ 
eral cases have of recent years been before that court. 

i 

Schlaich v. Robertson, 26 F (2d) 681. j 

In this case the court (Judge Soper) considered the 
question of the patentability of claims which were 
additional to those before the Patent Office. Moreover, 
the court accepted the testimony of a mechanical engi¬ 
neer regarding the characteristics of the ! subject- 
matter in suit; and also the testimony of other experts 
bearing on the question of patentability. 

i 

Schiller v. Robertson, 2S F (2d) 301. 

In this case the court specifically held, apparently 
with the agreement of Counsel for the Commissioner, 
that the court had the power to consider claims not 
before the Patent Office. The opinion (Judge Soper), 
in a concluding statement, explains the situation. This 
statement is said to be supplemental and after a re¬ 
hearing. The court states that the opinion having 
been placed in the hands of counsel: 

i 

“ * * * * ^.j le cage wag se f. d own for rehearing 
upon the application of the complainants, who 
desired to submit to the court claims additional to 
those contained in the patent application, as here¬ 
tofore submitted to the court. Counsel for the 
complainants and counsel for the Commissioner of 
Patents were agreed that, under the following 
authorities, it is within the power of the court to 
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pass a decree directing the Commissioner of 
Patents to issue a patent on claims presented to the 
court, although not included in the application as 
filed in the Patent Office, provided the new claims 
are germane to the subject-matter: Butterworth v. 
Hoe, 112 U. S. 50, 5 S. Ct. 25, 28 L. Ed. 656; Inger- 
soll v. Holt (C. C.) 104 F. 682; Merrill v. Ewing, 
1917 C. 1). 79; General Electric Company v. Stein- 
berger (D. C.) 208 F. 699.” 

It will be noted that the additional claims were al¬ 
lowed, with the consent of counsel for the Commis¬ 
sioner, and on the authority of certain cases cited, one 
of which, Butterworth v. Iloe, was by the Supreme 
Court of the United States. These additional claims 
were granted apparently on the theory that they were 
germane to the subject matter which had been before 
the Patent Office, and being patentable over the art, 
actually formed a part of the claim of the plaintiff for 
protection. 


Kaplan v. Robertson, 50 F (2d) 617. 

The decision in this case was bv Judge Coleman of 

the District Court for the District of Maryland. In that 

* 

case two claims additional to the claims which were be¬ 
fore the Patent Office were submitted for consideration. 
Objection was made on behalf of the Commissioner on 
the ground that these claims had not been considered 
either by the Patent Office or by the Court of Appeals. 
This objection was considered at length by the court, 
but it was specifically held that in a suit of this char¬ 
acter which is in no sense an appeal, the court may con¬ 
sider claims not before the Patent Office provided they 
are “ germane to the subject matter. ” In support of 
this position the court referred to Schiller v. Robertson, 
above cited, and to the cases referred to in that decision. 
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Obviously the court considered these new Claims as 
germane to the matter which was before the 'Commis¬ 
sioner, and at the same time vital to the rights of the 
plaintiff in the case. 

In the case which we present it has been fully ex¬ 
plained that the additional claims, particularly those of 
Group “ E ”, are mere variations of other claims which 
were considered by the Patent Office, and in one instance 
(claim 17) the claim submitted had in substance been 
allowed bv the Patent Office. ! 

V 

I 

Merrill v. E icing, 1917 C. D. 79. 

This case arose in the Supreme Court of the District 
of Columbia. The bill asked for the allowance of certain 
claims which were not before the Commissioner, and 
the correction of certain errors in the description. The 
court allowed the amendments to the specification, and 
also allowed one claim which was not beforeitlie Com¬ 
missioner, but which was germane to the subject matter 
claimed before the Commissioner of Patents. 

This holding was made in the face of the decision of 
the Court of Appeals of the District of Columbia in 
Durham v. Seymour , 6 App. D. C. 78; 1895 C- D., 307. 
In that case the trial court had disallowed certain 
claims presented in the bill but not presented to the 
Patent Office, and the Court of Appeals of the District 
of Columbia had sustained the trial court. However, 
an inspection of the claims asked for in Durham v. 
Seymour will show that they were totally different from 
the claims asked for in the Patent Office. In Merrill v. 
Ewing the court, notwithstanding the decision of the 
Court of Appeals in Durham v. Seymour , took the posi¬ 
tion that the new or additional claim should be allowed, 
notwithstanding the decision of the Court of Appeals 
referred to, on the ground that the additional claim 


* 
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was necessary to protect the invention, and was ger¬ 
mane to the subject matter claimed before the Patent 
Office. In discussing the question the court said: 

“ It was held in Durham v. Seymour (C. D. 1895, 
307; 6 App. D. C., 78) that the plaintiff could not 
under this section have allowed to him claims not 
made in the Patent Office, but the section (4915 
K. S.) as seen from the part just quoted does 
permit the allowance of any part of plaintiff’s 
claim and in order that the plaintiff shall have the 
full benefit of his invention he may, if he so elects, 
be allowed a claim in substance as follows : 9 9 

The suggested claim then follows in the text of the 
decision. 

It has sometimes been urged that the decision of the 
Court of Appeals of the District of Columbia in Durham 
v . Seymour, supra, prohibited the consideration of any 
claims which had not been considered by the Commis¬ 
sioner. From the decisions of the District Court of 
Maryland, above referred to, it will be noticed that that 
court does not take any such strict view of Section 4915 
Eevised Statutes. On the other hand, that court rather 
regards it as necessary to consider additional claims 
so long as they are germane to the subject matter which 
was contested in the Patent Office. Likewise, the Su¬ 
preme Court of the District of Columbia, as indicated 
in Merrill v. Ewing takes the same view. The court in 
the last mentioned case (Judge McCoy) particularly 
considered the decision of the Court of Appeals of the 
District of Columbia in Durham v. Seymour and dis¬ 
tinguished the case which it was considering from that 
which was before the Court of Appeals. 

We have taken the trouble to consider all of the 
authorities bearing upon this point for it is urged in 
the answer that the court had no authority to consider 




i 

i 


111 

! 

the claims of Groups “ D ” and “ E ” of the bill of 
complaint (but Group D is not now pressed). We sub¬ 
mit that the weight of authority is that if the new claims 
are germane to the subject matter which was presented 
to the Commissioner, then they may be properly con¬ 
sidered by the trial court in a suit under Section 4915 
Revised Statutes. On the other hand, if the claims are 
for totally different subject matter, as iti the case of 
Durham v. Seymour, supra , then they may not be con¬ 
sidered by the trial court. 

On the question of patentability of the claims (Groups 
“ B ” “ C ” and “ E ”) the trial court should be 
reversed. i 

No question of patentability exists as to; Group “A”, 
(17 and 20), for, as stated before, these two claims have 
long stood allowed. Group “ E ” (claims 5 and 9) are 
not here pressed, for it has been discovered that these 
are unpatentable to appellant. j 

i 

! 

INTERVENING RIGHTS. 

The trial court’s decision includes near the end 
v thereof a paragraph which seems to be based upon 

the idea that intervening rights, presumably on behalf 
of the public, would make it inequitable to now hold 
that Cregier’s delay was unavoidable. The paragraph 
reads: j 

I 

i 

i “ Plaintiffs, having been inactive for a long 

period of years while the art was developing about 
them, are not in a position now to assert rights 
► * that would dominate the work of others who have 

perfected synchronism commercially in this art. 
Universal Adding Machine Co. vs. Comptograph 
Co., 146 Fed. Rep. 981.” (Rec. p. 39); 

The case cited by the trial court, Universal Adding 
Machine Company v. Comptograph Co., is not dis- 

i 

i 
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cussed, but a reading- thereof shows that it does not 
present any question of unexcusable delay. In that 
case the party Felt whose patent No. 628,176 was in¬ 
volved, was held to have abandoned his invention for 
failure to file within a reasonable time after reduction 
to practice. No such question is presented here. No 
abandonment of the invention is urged by the Com¬ 
missioner; in fact, the answer specifically admits that 
the Commissioner does not claim that the invention 
was abandoned. It is his contention that the applica¬ 
tion has become abandoned. 

With respect to that portion of the holding quoted, 
that the claims here asked for “ would dominate the 
work of others who have perfected synchronism com¬ 
mercially in this art ”, we wish to respectfully sub¬ 
mit that there is no evidence upon which to base any 
such holding. There is no evidence that any one but 
Cregier ever developed anything practical along this 
line. 

Patents Cited by the Commissioner. 

The Commissioner did not take any testimony to 
show intervening rights. In the answer the defendant 
did set up a large number of patents, some fifty in 
number (Ree. pp. 29 to 31). During the trial he offered 
ten of these in evidence (Rec. pp. 233 to 293) as 
follows: 


Schaefer 

No. 

762,948, 

1904 

Meredith 

11 

925,933, 

1909 

Crapo 

i i 

1,062,324, 

1913 

Amet 

i i 

1,065,576, 

1913 

Amet 

c i 

1,162,433, 

1915 

Edison 

4 4 

1,182,897, 

1916 

Amet 

4 4 

1,124,580, 

1915 

Featherstone 

4 4 

1,123,185, 

1914 

Hess 

4 4 

1,222,626, 

1917 

Rogers 

4 4 

1,255,822, 

1918 
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There is no discussion of these patents by any wit¬ 
ness, or even by the court, and the exact reason for 
their introduction has never been clear. It may be 
surmised that they were introduced to show that the 
work of others would be dominated by the claims of 
Cregier, if the claims urged by the bill should be al¬ 
lowed. But this is mere surmise. The court did not 
try to analyze these patents, nor has any witness, or 
even the Solicitor for the Patent Office. 

In view of the uncertainty of the situation appel¬ 
lant might be justified in disregarding these patents; 
yet, in order that the court may understand his posi¬ 
tion with respect thereto, they will be commented upon 
briefly, and it will be shown that none of I the claims 
of Cregier would in any way conflict or even dominate 
the inventions of these patents. 

No Enlargement of Claims . 

This question of intervening rights is more or less 

i 

dependent on whether the claims of the applicant have 
been enlarged. Where an application has been pend¬ 
ing for years, and late in the prosecuting: the claims 
have been amplified or expanded so as to cover struc¬ 
tures not originally covered, the tendency of the courts 
in some instances is to hold that the expansion of the 
claims is merely for the purpose of covering an art 
which has grown up in the interval. No such conten- 
• tion is made, or can be made, in the instant case; for 

Cregier is now asking only for those claims which 
were allowed to him many years ago by tlie Board of 
Appeals, and which should never have b6en rejected 
on the French patent of Addition No. 636. It is this 
fictitious rejection that primarily has been the cause 
of the disaster which has befallen Cregier. Had the 
Examiner allowed the application after the decision 
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of the Examiners in chief in 1917, instead of citing the 
altogether insufficient patent of Gaumont, French Ad¬ 
dition 936, the application could at once have become 
a patent, and no question of delay could ever have 
arisen. 

We will make no effort to discuss in detail the sev¬ 
eral patents which the defendant has included in this 
record on appeal. We will, however, show that none 
of them would now, or ever could have been affected 
by any claims which Cregier is seeking to obtain. A 
brief studv of the claims which Cregier asks for shows 
that all of them call for a projector and a phonograph 
located adjacent each other and connected to run in 
forced synchronism; and they all include a distant 
screen, and means for telephonically transmitting the 
speech from the phonograph to the vicinity of the 
screen. Cregier does not ask for any claims broad 
enough to cover cabinet types of machines, in which 
the projectors and the phonographs are arranged ad¬ 
jacent each other; and does not wish to cover any 
construction in which the projector is arranged be¬ 
hind the audience, the phonograph behind the screen, 
and some mechanical or electrical means for forcing 
them to run in unison. From Cregier’s standpoint all 
of these are impractical and ineffective for the pur¬ 
poses intended. 

Referring now to the several patents included by 
the Commissioner, and included in the record, they 
will be brieflv discussed. 

Schaefer No. 702,94S. 

This patent merely shows the projector and the 
phonograph arranged adjacent each other in a cabi¬ 
net. The mechanism is so constructed that it may 
either serve to record or reproduce. The idea of trans- 


vention, we submit that this too is for the trial court 
to decide. Inasmuch as the Commissioner of Patents 
does not press abandonment of the invention, but 
only abandonment of the application, this point is 
not clearly separable from the first question, and the 
court erred in not considering the evidence on the 
question of the sufficiency of the delay in prosecuting 
the application. 

Therefore, upon this point also we submit that the 
trial court should be reversed. j 

Third. The trial court erred further in holding that 
the delay of Cregier was not unavoidable, and further 
erred in holding that the failure of the applicant, and 
those interested with him, to investigate th$ status of 
the application in 1919, indicated “ unexcusable neg¬ 
ligence ” that could only be construed as an indication 
that appellant decided several years later not! to further 
prosecute the application. 

Fourth . The trial court erred in considering the 
French patent of Addition as a sufficient reference for 
any purpose. If this application had been filed in the 
Patent Office, it would at once have been rejected on 
the ground of insufficient disclosure; or had it been 
submitted as evidence of conception of invention in any 
interference case, it would have been held by everyone 
to be insufficient evidence of conception of structure by 
which the desired result could be obtained. 

We submit that the trial court should be reversed on 
all of the above grounds, and this action is respectively 
requested. 

Respectfully, 

Charles K. Cregier, 

By Henry Ej Stauffer, 
His Solicitor. 

Edward F. P. Brigham, 

Of Counsel. 
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unpatentable. However, if this court feels that it has 
the right to go into this matter on the appeal, then we 
submit that the briefest study of these patents, such 
as given just above, shows at once that there is no foun¬ 
dation laid in the evidence for any holding of interven¬ 
ing rights, either on behalf of any patentee or the 
general public. 

To our minds, these patents have no place in the 
record, and should be given no consideration by the 
court; but if consideration is given thereto, then no 
case of intervening rights is made out. 

CONCLUSION. 

In conclusion, it is submitted on behalf of appellant, 
that the trial court erred on all of the several points 
covered by the appeal. 

First . In the first place, the court erred with respect 
to its holding that in a case arising under Section 4915, 
Revised Statutes, it is not required to decide for itself 
the question of the sufficiency in excuse of delay in 
taking responsive action. The suit being a case de 
novo , the trial court must consider all of the record, 
the facts as developed by the evidence, the law and 
the authorities, and then do as the Supreme Court of 
the United States did in the case The Baldwin Co. v. 
Robertson, supra and decide whether there has been 
excuse for the delay. It cannot delegate this question 
to the Commissioner of Patents, or be in anv wav 
bound by his decision thereon, if he has made any 
decision, but in trying the case de novo the trial court 
must pass on all the evidence, and reach its own 
conclusion. 

The decision of the trial court therefore should be 
reversed as to the first conclusion. 

Second. In the second place, with respect to the 
question of abandoned application or abandoned in- 
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mitting the picture to a distant screen, 
to loud speakers behind the screen 
disclosed. 


and the speech 
is in i no way 


Meredith No. 925,933. j 

A met No. 1,065,576. 

Edison No. 1,182,397. 

These three patents all disclose the projector be¬ 
hind the audience, the phonograph behind the screen, 
and some mechanical connection by which the phono¬ 
graph is presumed to run in synchronism. Meredith 
and Edison show long connecting rods and gears for 
this purpose. Amet shows a belt intended to accom¬ 
plish the same result. Obviously the claims for which 
Cregier is here asking will not prevent the public from 
using these or equivalent mechanical connections be¬ 
tween the projector and the phonograph if!they care 
to do so. I 


Crapo No. 1,062,321\. I 

The invention of Crapo, as defined in his claims, is 
a special type of governor by which he proposes to 
effect synchronism between the projector and the 
phonograph. He discloses the phonograph mounted 
on the projector and does not propose to transmit the 
speech to the screen in any way. 

i 

Amet No. 1,162^33. 

This is an apparatus for producing both visual and 
sound records simultaneously. It has nothing to do 
with the reproduction of these records, arid does not 
disclose any mechanism which in any way falls within 
the claims which Cregier seeks to obtain. \ 

Amet No. 1,121^,530. 

This patent, while it discloses loud speakers located 
at a distance, the invention claimed relates to means 


i 

! 


i 

I 
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for selecting these loud speakers. Other claims are 
directed to the means for transmitting the irregulari¬ 
ties of the phonograph record directly to the micro¬ 
phone in a manner broadly similar to the system used 
by Cregier. Several of the claims are directed to the 
details of this arrangement and can onlv be regarded as 
an improvement over the structure shown by Cregier. 
The patent has now expired. 

Featherstone No. 1,128,185. 

The invention of this patent is a specific switching 
mechanism for transmitting spoken words to distant 
telephones. It discloses an automatic means for dis¬ 
tributing the speech to the individual loud speakers, 
so as to give the effect of the speech coming from the 
various individuals represented on the screen. The 
patent has expired. 

II ess No. 1 £22,626. 

This patent locates the projector and the phono¬ 
graph side by side and produces the speech adjacent 
the projector. The claims are directed to the special 
devices and have nothing to do with the broad subject- 
matter. 

Rogers No. 1 £55,822. 

Rogers shows two phonographs arranged adjacent 
the projector behind the audience. The mechanism is to 
automatically and alternately operate the phonographs 
so as to produce substantial uniformity in the speech. 
It has nothing to do with the construction which the 
application seeks to cover. 

As stated before, the appellee (the Commissioner) 
has never made it clear how these patents are to be 
applied and the trial court has not passed thereon, 
unless it be under the broad holding that the claims are 
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unpatentable. However, if this court feels that it has 
the right to go into this matter on the appeal, then we 
submit that the briefest study of these patents, such 
as given just above, shows at once that there is no foun¬ 
dation laid in the evidence for any holding of interven¬ 
ing rights, either on behalf of any patentee or the 
general public. 

To our minds, these patents have no place in the 
record, and should be given no consideration by the 
court; but if consideration is given thereto, then no 
case of intervening rights is made out. 

CONCLUSION. 

In conclusion, it is submitted on behalf of appellant, 
that the trial court erred on all of the several points 
covered by the appeal. 

First. In the first place, the court erred with respect 
to its holding that in a case arising under Section 4915, 
Revised Statutes, it is not required to decide for itself 
the question of the sufficiency in excuse of delay in 
taking responsive action. The suit being a case de 
novo , the trial court must consider all of the record, 
the facts as developed by the evidence, the law and 
the authorities, and then do as the Supreme Court of 
the United States did in the case The Baldwin Co. v. 
Robertson, supra and decide whether there has been 
excuse for the delay. It cannot delegate this question 
to the Commissioner of Patents, or be in any way 
bound bv his decision thereon, if he has made anv 
decision, but in trving the case de novo the trial court 
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must pass on all the evidence, and reach its own 
conclusion. 

The decision of the trial court therefore should be 
reversed as to the first conclusion. 

Second. In the second place, with respect to the 
question of abandoned application or abandoned in- 


vention, we submit that this too is for the trial court 
to decide. Inasmuch as the Commissioner of Patents 
does not press abandonment of the invention, but 
only abandonment of the application, this point is 
not clearly separable from the first question, and the 
court erred in not considering the evidence on the 
question of the sufficiency of the delay in prosecuting 
the application. 

Therefore, upon this point also we submit that the 
trial court should be reversed. 

Third. The trial court erred further in holding that 
the delay of Cregier was not unavoidable, and further 
erred in holding that the failure of the applicant, and 
those interested with him, to investigate the status of 
the application in 1919, indicated 44 unexcusable neg¬ 
ligence ” that could only be construed as an indication 
that appellant decided several years later not to further 
prosecute the application. 

Fourth. The trial court erred in considering the 
French patent of Addition as a sufficient reference for 
any purpose. If this application had been filed in the 
Patent Office, it would at once have been rejected on 
the ground of insufficient disclosure; or had it been 
submitted as evidence of conception of invention in any 
interference case, it would have been held by everyone 
to be insufficient evidence of conception of structure by 
which the desired result could be obtained. 

We submit that the trial court should be reversed on 
all of the above grounds, and this action is respectively 
requested. 

Kespectfully, 

Charles K. Cregier, 

By Henry E.j Stauffer, 
His Solicitor. 

Edward F. P. Brigham, 

Of Counsel. 
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IN THE 


(£mtrt of Appeals 


OF THE DISTRICT OF COLUMBIA. 


Charles K. Cregier, 


Appellant, 


vs. 


Conway P. Coe, Commissioner of 

Patents, 

Appellee. 


Appeal No. 
15796. 


BRIEF FOR AMICI CURIAE. 


Statement of Facts. 

Harrv J. DeN. McCollum and James H. K. McCollum 
%/ 

\ 

are plaintiffs in a suit in equity under R. S. 4915 against 
the Commissioner of Patents, now pending and awaiting 
trial in the United States District Court for the District 
of Columbia, and No. 53,951 on the equity docket thereof. 

The bill of complaint in said suit sets forth that the 
Commissioner of Patents had refused to revive a certain 
application for patent filed by the plaintiffs, and which 
is regarded as abandoned because of their failure to prose¬ 
cute the same within the six months' period, and prays 
the Court may in accordance with the power vested in it 
under Section 4915 of said Revised Statutes hear and de- 
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termine their right to such revival and reinstatement of 
said constructively abandoned application, and adjudge 
and decree that plaintiffs are in fact and in law entitled 
to such revival and reinstatement and afford such other 
and further relief in the premises as to the Court shall 
seem meet. 

If this Court affirms the decree of the District Court in 
the case at bar dismissing the bill on the (p ound that said 
Court has no jurisdiction in a suit under Section 41)15, 
Devised Statutes, to adjudge, the plaintiff **is entitled, 
according to law, to receive a patent * * * as the facts 
in the case may appear” when the Commissioner of Pat¬ 
ents has ( pursuant to his construction of Sec. 4894, R. S.) 
regarded plaintiffs application therefore as abandoned, 
then such action by this Court will become a precedent for 
said case Xo. 53,951, adverse to plaintiffs' (McCollum and 
McCollum) rights, according to law, to receive a patent 
as the facts may appear. Such affirmance on the ground 
specified would in fact preclude any ahmciny of the facts 
to the Court at all. To save the Court the labor of sep¬ 
arately considering in two cases arguments upon the same 
points of law, arising in both cases, this brief is filed by 
counsel on behalf of said McCollums as amici curiae in this 
case, so that the Court may have before it in such case at 
one time all the arguments which counsel for both parties 
may have to present upon the pure questions of law com¬ 
mon to both. 


Scope of Argument. 


This brief will deal solely with the following legal ques¬ 
tions and propositions: 

A. The District Court has jurisdiction of suits in 
equity brought under R. S. 4915 to adjudicate de noco 
and “as the facts in the case may appear” upon all 


• » 


the evidence submitted in said suit, whether or not 
plaintiff is entitled, according to law, to . receive a 
patent, although denied him by the Commissioner as¬ 
suming to act under the provisions of Section 4894, 
R. S., in regarding plaintiff's application; as aban¬ 
doned. The Court’s independent judgment in the case, 
whether in agreement or disagreement with that of 
the Commissioner, is controlling upon him.; 

i 

I>• It is the dutv of said Court to consider all rele- 

%/ 

vant and material legal evidence submitted bv the 
parties and, on such record alone, “adjudge that such 
applicant is (or is not) entitled, according to lair, 
to receive a patent for his invention as specified in 
his claim or for any part thereof, a* the facts mag 
appear 7 (R. S. 4915,* with italics supplied), and said 
Court is in no way precluded or relieved from so 
adjudging the issue, de novo and independently, be¬ 
cause the applicant had not, in another and unrelated 
proceeding, “shown to the satisfaction of the Commis¬ 
sioner of Patents that such delay (of mote than six 
months in prosecution) was unavoidable'- (R. S. 
4894). That is to say, ^he Court may not escape that 
duty of an original adjudication “as the facts in the 
case may appear” on any theory that the refusal of 
the Commissioner (when the case was bpfore him) 
to reinstate the application was practically a final 
decision and one not to be questioned or Reviewed by 
a court of equity proceeding under R. S. 4915, or 
otherwise adjudicating patent rights, such assumed 

i 

finality resulting from a presumption that the Com¬ 
missioner's action was a decision within his admin¬ 
istrative or quasi-judicial discretion, which a court 
of appeals or a court to which application for man¬ 
damus or other review were made, should not disturb. 


* Note: R. S. 4S93, 4894, 4897 and 4915 are reprinted in lull in addenda 
to this brief. i 


i 
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Outline of Argument. 

In support of the foregoing propositions counsel as 
amici curiae respectfully submit arguments hereinafter to 
be further elaborated, but here stated in brief as follows: 

Argument as to Proposition A. 

I. Counsel have not found any reported decisions 
in cases which were properly presented and fully 
argued l>efore the Court, in which the above-stated 
propositions have been controverted or questioned, 
although in a recent case (Chessin v. Robertson, 01 
App. I). C. 200, 03 Fed. 207), which was prepared, 
conducted and argued by the plaintiff, who was obvi¬ 
ously not expert in the law and the practice, this 
Court apparently was misled into reaching certain 
conclusions to that effect. 

I I. Where a question either of a right to an appeal 
from, or to other judicial review of, a Patent Office 
action is presented, “the Court will look to the sub¬ 
stance, its necessary legal effect and operation, rather 
than its mere form.” 

III. The “necessary legal effect and operation” of 

the Commissioners refusal to revive an application 

“regarded as abandoned” is, of course, that “a patent 

* * * is refused bv the Commissioner of Patents” 

* 

(It. S. 4915), and therefore the remedy by bill in 
equity provided by the statute becomes available to 
the defeated applicant. 

IV. Rejections “on the ground of abandonment” 
are final and appealable under the rules of the Patent 
Office (see Rule 133), and therefore, by parity of rea¬ 
soning, should be reviewable by bill in equity. 


O i 

j 

I 

V. By the refusal of the Commissioner to reinstate 
an application containing claims allowable on the 
merits, a substantial right to a patent was (so far as 
the Patent Office is concerned) finally denied, and any 
such final refusal of a patent must come within the 
power of the Court to review under R. S. 4915. 

VI. The question is one on the merits of the cane, 
though not one on the merits of the invention, and is 
reviewable under the more carefully reasoned deci¬ 
sions. 

VII. A suit under Ii. S. 4915 is an original pro¬ 
ceeding on the facts submitted to the Court, not an 
appeal from the decision of the Commissioner, which 
may have been, and usually has been, rendered on a 
different state of facts. It is therefore within the 
power and duty of the District Court to hear the fact*, 
and to decide thereon whether, according to laic, the 
plaintiff is, or is not, entitled to a patent.! 

VIII. The basic question always is whether “the 
claimant is justly entitled to a patent under the laic” 
(R. S. 4893), and the same question, and only that 
question, conies up for review by the Court in a pro¬ 
ceeding under 4915. 

I 

Argument as to Proposition B. j 

! 

IX. The statute (R. S. 4894) does not leave the 
question as to whether the applicant's delay in prose¬ 
cution was “unavoidable" to the discretion bf the Com¬ 
missioner, but merely requires that “it be shown to 
the satisfaction of the Commissioner," etc., just as it 
must be shown to the satisfaction of the Commissioner 
at every other step in the prosecution, that the appli¬ 
cant “is justly entitled to a patent under Ithe law." 

i 

i 




X. Abandonment must always “be considered a 
question of fact" (II. S. 4897) and generally under 
all the decisions, in interferences, and in reissues, the 
Court must adjudicate that question on the record 
before it, independently of the prior decision of the 
(Commissioner (made perhaps on a different showing) 
that there had been an abandonment. 

XI. If it be admitted, for argument, that the revival 
of an application is within the discretion of the Com¬ 
missioner, it is still a legal, not an arbitrary, discre¬ 
tion which was reviewable on appeal under the old 
law, and must be reviewable by an original proceed¬ 
ing under R. S. 4915. 

XII. The decision of the Commissioner, if on the 
same state of facts, might be controllingly persuasive 
on the Court under the rule of comity, as when under 
the former law where there was a remedy by appeal to 
this Court concurrently with a proceeding under R. S. 
4915 in another court to review the refusal, of the 
Commissioner to grant the patent, but, where the 
records in the two cases were substantially different, 
even that rule of comity did not apply. Similarly the 
Court under the present amended form of R. S. 4915 
is under no persuasion, as a matter of comity, to 
rubber stamp the Commissioner's decision, unless pos¬ 
sibly the same record is submitted to it as was to the 

9 / 

Commissioner. 


Detail Discussion of the Foregoing Propositions. 

In more detail elaboration of the above outline of argu¬ 
ment, counsel respectfully present to the Court their 
understanding of the law and the decisions bearing 
thereon, as follows: 


I 


7 ! 

Detail Argument in Support of Proposition A. 


Counsel for the Commissioner will doubtless rely upon 
the Carvalho and Mavrogenis cases and upon Chess-in v. 
Robertson in support of their proposition that the District 
Court had no jurisdiction of the case at bar, but it is 
respectfully pointed out that the first two of said decisions 
afford no support for such contention. 

| 

In re Carvalho, 47 App. D. C. 584, turned on the wording 
of E. S. 4004, 4010, 4011, superseded by Act of February 
0, 1803, Chapter 74, Section 0, the last of which defined 
the appellate jurisdiction of this Court under the statute 
then in force limiting it to cases of 

i 

(1) Claims twice rejected. j 

(2) Priority awards. 

This Court held that it then had no appellate jurisdic¬ 
tion on authority of Cosper v. Gold, 34 App.jD. C. 104, 
and In re Fullager, 32 App. D. C. 222. | 

Patently, refusals to revive abandoned cases did not 
come within either of these classes, and therefore the Court 
held that no appellate jurisdiction in such cases was cre¬ 
ated by the statutes then in force. I 

i 

In re Mavrogenis, 57 Fed. (2d) 361, also turned on the 
wording of a statute, Section 4011, R. S., as amended 
March 2, 1020, 35 U. S. C. A. 50-a, which defines the 
jurisdiction of the Court of Customs and Patent Appeals 
in patent cases, and that Court held (p. 362) that the 
obvious meaning of the statute was that it had jurisdiction 
only of appeals from decisions of the Board of Appeals, 
so that there was no provision whatever for appeals from 
any decisions or acts of the Commissioner in patent cases. 





This was 


in line with that Court’s earlier decision 


in 


Sundback v. Blair, 47 Fed. (2d) 378, where the Court said 
(p. 380) : 


“The statutes do not provide for any appeal to 
this court from a decision of the Commissioner in 
proceedings relating to patents." 


That being so, the Court's decision in the Marroyenis 
appeal should have stopped right there. 

As that Court had no jurisdiction as a matter of statute 
law explicitly defining its appellate powers, its remarks 
on its views as to the law or practice as to other remedies 
enforceable in other courts when a Commissioner refused 
a petition to revive an abandoned case, where baldly obiter. 
As much so as though that Court had discussed generally 
the divorce laws of Nevada. Such dicta, therefore, have 
no bearing on the case at bar, which is brought under 
R. S. 4015, providing for an equity suit against the Com¬ 
missioner when he refuses to issue a patent for any reason, 
so far as the statute reads. 

The decision in Chessin v. Robertson, 61 App. I). C. 260, 
apparently starts off on the assumption that the Carrallw 
decision is in point and is controlling. But, as above 
pointed out, in said Carvalho case this Court merely con¬ 
strued another statute than that on which this suit is 
based. 

The Chessin decision then continues with the assump¬ 
tion, previously made by this Court in Shoemaker v. Rob¬ 
ertson, 60 App. D. C. 345, that the language of the 
Supreme Court in Butterirorth v. Hoe , 112 U. S. 50, 68, in 
stating that R. S. 4015 applied only to cases of rejection 
of a patent by the Commissioner **on the ground that the 
applicant is not, on the merits , entitled to it" (italics sup¬ 
plied), meant only cases where claims had l>een rejected 
for lack of patentable novelty, or lack of invention, etc., 
though it is not at all clear that such icas the meaning 
of said Supreme Court decision. 
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In the Butterwortk case the Commissioner had withheld 
the patent out of deference to the Secretary of the Interior, 
who had up to that time assumed jurisdiction to hear 
appeals and, if so minded, to refuse to countersign a patent 
after the Commissioner had allowed it. On the question 
of remedy the Supreme Court ruled that mandamus would 
lie, as there was no judicial action of the Commissioner 
in question to be considered, but merely a ministerial act. 
He had judicially determined that the patent was allow¬ 
able, and stood ready to sign and issue it, but withheld 
his signature merely out of mistaken deference to the 
Secretary. There was no question whether any affirmative 
action of the Commissioner was or was not according to 
law. All that was necessary to give the applicant relief 
was to make the Commissioner sign the document already 
prepared (in effect) for such signature. Obviously man¬ 
damus was the remedy, and that was all that the Supreme 
Court decided. j 

As to R. S. 4915, what the Supreme Court clearly had 
in mind in its reference thereto was that a suit in equity, 
such as there contemplated, should be one that could pro¬ 
ceed on all the facts put in evidence submitted to a District 
Court after a quasi-judicial refusal of the Commissioner 
to issue a patent, and in which his judicial conclusion had 
been adverse to the applicant. In the ButterwQrth case no 
such situation existed. The Secretary of the Interior was 
the official who had exercised his assumed judicial powers 
adversely to the applicant. If R. S. 4915 in terms had 
included the review of a refusal of the Secretary of the 
Interior, an equity suit against him asking for a manda¬ 
tory injunction requiring him to sign the patent would 
obviously have been proper thereunder, but that, of course, 
was not provided for in the statute. The sole question 
was how to make the Commissioner put aside his inhibition 
of courtesy due his superior officer (who had acted out- 
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side of his legal powers) and sign the patent he wanted 
to sign. Consequently mandamus ica * the proper remedy, 
and that was all the Court decided on that branch of the 
case. 

The Court even considered the possibility of enforcing 

the applicant’s rights by a bill in equity, and seemed to 

assume that the Court could enforce them in that wav 

•/ 

(i. e., had jurisdiction), saying: 

•‘So that, if, in such a case, a decree for a patent 
could be considered * * * nevertheless, the present 
is not a case where such a bill would lie." 

Obviously, this conclusion bv wav of obiter was reached 
merely because the remedy bv mandamus was more direct, 

%• %> 7 

simple and effective. 

Furthermore, it is not determined what the Court's 
phrase -on the merits" means, still less that it excludes 
a case like that at bar where the Commissioner has exer¬ 
cised his judicial power to decide that applicant has lost 
his right to his patent by delays in prosecuting it. “On 
the merits" is a broad and general expression, and may 
well have been used by the Supreme Court as covering 
everything but ministerial and routine acts to which the 
remedy by mandamus particularly applied. 

II. 

In a question of procedure involving the final disposition 
of substantial property rights, matters of substance con¬ 
trol, and not refinements of discussion as to form. This 
principle has been many times applied by this Court and 
by the Supreme Court of the United States where the point 
involved was the appellate jurisdiction of the Court over 
decisions of the Patent Office, and such principle must 
be applicable even more forcefully in a case under R. S. 
4915, where an original jurisdiction to review all the facts 
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in a particular case and to finally adjudicate the plaintiffs 
rights thereupon is created, instead of a mere power to 
affirm or to reverse a Commissioners decision oil the same 

j 

record that was before him. The broad language of the 
statute is, “Whenever a patent * * * is refused by the 
Commissioner of patents, the applicant * * * may have 
remedy by bill in equity/' etc. The main question is, there¬ 
fore, whether “a patent" * * * has been “refused" to 
plaintiff. The language of the Act is not limited to refus¬ 
als made in any particular manner or form, and when an 
applicant has presented claims which would now be allow¬ 
able if it were not for the technical bar of abandonment, 
as is the fact in the case at bar, and the Commissioner has 
-refused" to lift that bar, such action is certainly in “its 
substance, its necessary legal effect and operation" a re¬ 
fusal of a patent. 

i 

“ * * * to determine what the decision is from 
which an appeal is prosecuted, the court will look 
to its substance, its necessary legal effect and opera¬ 
tion, rather than its mere form.” 

Moore v. Heany, 34 App. D. C. 31, 39. 

Cos per v. Gold, 30 App. D. C. 302, 300. 

In re Seldeu, 30 App. I). C. 428, 4311. 

Mann v. Brown, 43 App. D. C. 457, 400. 

Auficro v. Ewing, 44 App. I). C. 328, 331. 


These decisions were rendered under the former statute 

i 

giving this Court direct appellate jurisdiction over the 
Patent Office in certain cases, but the principle applies to 
jurisdiction of the District Courts to review cases by bill 
in equity, still in effect under II. S. 4915. 

The Selden case, supra, is particularly in point, as the 
Commissioner had there refused to reinstate ail abandoned 
application, and the same objections here raised, to the 
effect that such decision was within his discretion and 
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therefore could not be reviewed, was there also urged by 
counsel for the Patent Office, but this Court said (p. 431) : 

“The question, then, is whether the striking down 
of an application on the ground of abandonment 
amounts to a rejection of the claims thereof within 
the meaning of the statute. Of course, if such an 
action on the part of the Commissioner is in effect 
a rejection of the claims of the application, the 
Court will look to such result rather than to the 
manner in which it is reached. Substance should 
never be sacrificed to form” (citing Moore v. Heany, 
supra ). 

On page 432 this Court discussed the probabilities, not 
to say certainties, that the applicant could not preserve 
his rights to a patent on his invention by filing a new 
application, because two years' public use and/or publica¬ 
tion and/or intervening rights might bar such procedure, 
and referred to the Steinmetz case (hereinafter discussed), 
saying, “it is apparent that the appellant, if correct in his 
contentions, has been deprived of a substantial right.” 
This Court even pointed out that if these absolute bars to 
a new application did not arise, applicant still “would be 
deprived of the 1895 filing date as establishing constructive 
reduction to practice,” and apparently included that as a 
“substantial right” of which he had “be§n deprived” by 
the Commissioner's refusal to reinstate the abandoned ap¬ 
plication, and proceeded to consider in extenso the ques¬ 
tion whether the applicant had “made out such a case 
as to justify this court in disturbing the decision of the 
(Commissioner, rendered pursuant to the authority of Sec¬ 
tion 4894, Rev. Stat., U. S. Comp. Stat., 1901, p. 3384,” 
etc*., and directed the Commissioner to reinstate the case. 


i 

l 
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III. j 

The decisions discussed in the last preceding section, 
which hold that if the effect of a Patent Office action is 
to finally deny a patent to the applicant, it will be con¬ 
sidered as a refusal of such patent or a final rejection 
of a claim for purposes of appeal (see also the Supreme 
Court decision in the Stein metz case, hereinafter dis¬ 
cussed) surely make it clear that a Commissioners refusal 
to reinstate an application “regarded as abandoned” gives 
a District Court, having jurisdiction of the parties, power 
to review that question de novo on an independent record 
made at the trial of the cause on bill and answer. The 
fanciful contention, made below by counsel for the Com- 
missioner, that because the application at bar was con¬ 
structively abandoned by failure to properly prosecute it 
at a certain stage there was no application in existence to 
be “refused” by the Commissioner, was effectively disposed 
of by this Court in the Selden case, supra , at page 432, as 
follows: | 

“Counsel for the Commissioner, in a! very com- 
prehensive and helpful brief, suggests that the effect 
of the order in this case does not necessarily amount 
to a rejection of the claims of the application, and 
hence no right of appeal exists. The application 
was filed in 1895 and the order of the Commis¬ 
sioner under consideration was not rendered until 
July 27th, 1909. We think it apparent from the 
mere recital of these dotes that to require appellant 
to file a new application in effect deprives him of 
his invention; in other words, that such a require¬ 
ment may he and probably is tantamount to a re¬ 
jection of his claims.” (Italics supplied!) 

I 

Moreover, the statute itself supplies the answer. Con¬ 
gress did not enact that on mere failure to prosecute ap¬ 
plications these should become ipso facto abandoned as 
absolute nullities. The statute provides that!“they shall 

i 

! 

i 

j 

i 
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be reyarded as abandoned, * * * unless," etc. That is 
to say, they are to be treated as constructively abandoned. 
There is a legal presumption that they have been aban¬ 
doned no matter how vigorously applicants are prosecuting 
their salvation. And, in the event that the Commissioner 
orders their restoration to full standing in the application 
family, or that the ruling declaring them abandoned is 
appealed to the Board (Rule 133) and reversed, they there¬ 
after are no longer “regarded as abandoned." The legal 
fiction or presumption evaporates. The applications were 
vital, existing things throughout, in faet, though not in 
legal fiction and presumption 

This rather unusual expression “reyarded as abandoned” 
was twice used by Congress in drafting the statute. For 
the courts or the Patent Office to ignore it and substitute 
“annihilated" or “dead and abandoned" would be at¬ 
tempted legislation by other than the legislative branch 
of the government. The application is alive, though the 
Commissioner will not free it from the fetters of a con¬ 
structive abandonment. I»y such action “a patent on such 
application is refused," and the remedy by bill in equity 
under R. S. 4915 is open to the applicant. 

The Supreme Court of the United States certainly has 
not l>een inclined to consider applications “regarded as 
abandoned by the parties thereto" to have become absolute 
nullities for all purposes. In Milburrt v. Davis-Hour non- 
rille, 270 U. S. 390, that Court accepted only with obvious 
reluctance the Patent Office practice of disregarding aban¬ 
doned applications as evidence of prior invention, but 
refused to push the doctrine further, saying (p. 402) that 
such 

“disregard of patent applications, however ex¬ 
plained, cannot be taken to establish a principle 
beyond the rule as actually applied ." (Italics sup¬ 
plied.) 
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iv. ! 

! 

An odd result of the ruling below, that the Commission¬ 
er s refusal to reinstate an abandoned application is abso¬ 
lute and final, becomes apparent when it is realized that 
Patent Office Rule 133 specifically provides for appeals 
from rejections of claims “on the ground of abandonment." 
That rule reads as follows: I 

“133. Every applicant for a patent, any of the 
claims of whose application have been twice rejected 
for the same reasons, upon grounds involving the 
merits of the invention, such as lack of invention, 
novelty, or utility, or on the (/round of abandon¬ 
ment, public use or sale, inoperativeness of inven¬ 
tion, aggregation of elements, incomplete combina¬ 
tion of elements, or, when amended, for want of 
identity with the invention originally disclosed, or 
because the amendment involves a departure from 
the invention originally presented; and every appli¬ 
cant who has been twice required to; divide his 
application, and every applicant for the reissue of 
a patent whose claims have been twice rejected for 
any of the reasons above enumerated,I or on the 
ground that the original patent is not 'inoperative 
or invalid, or if so inoperative or invalid that the 
errors which rendered it so did not arise from in¬ 
advertence, accident, or mistake, may, upon pay¬ 
ment of a fee of $15, appeal from the decision of 
the primary examiner to the board of appeals. The 
appeal must set forth in writing the points of the 
decision upon which it is taken, and must be signed 
by the applicant or his duly authorized attorney 
or agent.” (Italics supplied.) 


If the Court below is right we have startlingly different 
conditions existing as between the alternative remedies in 
every case where an applicant suffers rebuff on an Office 
ruling that his application has become abandoned, since 


If he contests the ruling he has a full line of routine 
appeals up to the Court of Customs and Patent Ap- 


1G 


peals, or an unquestionable right of review by a Dis¬ 
trict Court on bill in equity under R. S. 4915, but 


If he consents that the application “shall be re¬ 
garded as abandoned," and alleges that the “delay 
was unavoidable," but fails to get that fact “shown 
to the satisfaction of the Commissioner," it is sunk 
without trace. 


It seems impossible that in a court of equity, where the 
chancellor sits as the keeper of the king's conscience, the 
residuary legatee of justice, any such a fanciful legal 
hypothesis as that on which the second proposition is based 
should be accepted and property rights thereby stricken 
down. 

V and VI. _ 

^ v 6 43 

The case of Steinmetz v. Allen, xupxa, came before the 
Court on petition for mandamus “to compel the Commis¬ 
sioner to require the primary examiner to forward an 
appeal, prayed by the petitioner, to the board of examiners- 
in-chief, to review the ruling of the primary examiner 
requiring petitioner to cancel certain of his claims in his 
application" (pp. 54.*>, 544) on the ground that division 
between apparatus and method claims was necessary. 
Counsel for the Commissioner contended, among other 
points, that “the decision of the examiner did not reach 
the merits" (p. 554) and therefore was not appealable, 
but the Supreme Court said (p. 55G), “that the decision 
of the primary examiner constituted a final decision upon 
lhe case, and petitioner was entitled to an appeal" (italics 
supplied), though admitting that “a distinction can be 
made between his ruling and one on the merits, if we re¬ 
gard the merits to mean invention, novelty or the like" 
(italics supplied), and held that “A ruling having such 
effect (compelling applicant to divide his application or 
abandon it) must be considered as final and appealable.” 
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On page 564 the Supreme Court again referred to the 
contention that the question involved was not one “on 
the merits/' but, as above shown, did not rule that such 
phrase excluded cases where a possibly substantial light to 
a patent was finally denied by any kind of an Office action. 
The Court said: 

i 

j 

“A suggestion made is that the inventor must 
await a decision on the merits, meaning by merits, 
‘lack of invention, novelty, or utility/ as expressed 
in rule 133.” 

But it ignored any such suggestion and, as above stated, 
did not expressly adopt or adjudicate that hs being the 
proper meaning of the expression “a decision on the 
merits." Moreover, it is respectfully submitted that the 
Court did not fully grasp the true meaning Of Rule 133 
in which the phrase used is “merits of the invention , such 
as lack of invention, novelty, or utility/’ which is a very 
different thing from merits of the case . 

That many questions other than those based “on grounds 
involving the merits of the invention” are appealable in 
general (and by parity of reasoning revie wable by an origi¬ 
nal bill in equity) is shown by Rule 133 itself which goes 
on to enumerate other questions appealable to the Board, 
such as where the claims “have been twice rejected for the 
same reasons * * * on the ground of abandonment, 
public use or sale, inoperativeness of invention, aggrega¬ 
tion of elements, incomplete combination of elements,” etc. 

Hence it seems evident that the Supreme Court was 
inadvertently misled if it meant to say that R. S. 4915 
applies only in cases of rejection “on the ground that the 
applicant is not, on the merits (of the invention) entitled 
to it/’ and if it meant to say that the statute!applies only 
in cases of rejection “on the ground that the! applicant is 
not, on the merits (of his application) entitled to it” (the 
patent), the meaning so assumed for the phrase “on the 



merits” is wholly indefinite and uncertain. Consequently 
this Court was not warranted in assuming (in Chess In v. 
Robertson, supra) that as so used by the Supreme Court 
such phrase excluded cases of abandonment, and on that 
ground affirming the dismissal of the bill in that case. 

VII and VIII. 

That a proceeding under It. S. 4915 is an original suit, 
the tribunal sitting as a court of original jurisdiction and 
not as a court of appeal from the Patent Office, seems too 
well established to really need supporting citations. Those 
collected in the brief for appellant are conclusive in sup¬ 
port of that proposition ( Buttenrorth v. Hoe, 112 IT. S. 
50: Gandy v. Marble, 122 U. S. 432). 

In the Buttenrorth case, supra, the Supreme Court cited 
and approved oil this point the case of Butler v. Slum:, 
21 Fed. 321, in which Mr. Justice Gray, sitting at circuit 
with Judge Nelson, said at page 320: 

“When an applicant for a patent appeals * * * 
to the Supreme Court of the District of Columbia, 
that Court acts strictly as a court of appeal * * * 
the Commissioner of Patents is the appellee * * * 
but a bill in equity * * * under Sec. 4915 * * * 
is a suit within the ordinary jurisdiction in equity 
of the courts of the United States. * * * The 
statute contains no provision requiring the case to 
be heard upon the evidence produced by the Com¬ 
missioner or restricting the effect of the decree 
* * * and, as has l>een held in this and other cir¬ 
cuits, the court may receive new evidence, and has 
the same powers as in other cases in equity" (citing 
authorities). (Italics supplied.) 

The question whether the plaintiff “applicant is entitled, 
according to law, to receive a patent for his invention” 
is submitted to it for the unrestricted exercise of its plen¬ 
ary powers to adjudicate that question. Its action must 
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be independent of the Patent Office in many cases for the 
simple reason that it will be based on evidence which was 
not and could not be secured for submission to the Com¬ 
missioner. The Court can subpoena witnesses and issue 
commissions to take testimony of witnesses in other juris¬ 
dictions on application of either party, and cross-examina¬ 
tion bares their souls, while an applicant can submit to 
the Commissioner only the affidavits of milling witnesses. 

There is nothing in the statute about any affirming, re¬ 
versing or modifying the Commissioner’s previous decision 
by the Court. The latter is only to “adjudge that such 
applicant is entitled, according to law, to receive a patent 
for his invention, as specified in his claim or for any part 
thereof, as the facts in the case may appear .” ! 

The District Court must have jurisdiction to adjudicate 
whether the delay was “unavoidable,” and should not 
meekly adopt the Commissioner's ruling on that point, 
any more than such court may shirk the duty of deciding 
the reasonableness of a patentee’s delay in applying for a 
reissue because the Office has already ruled thereon. 

i 

“The question as to whether the delay had been 
reasonable or unreasonable is for the court to deter¬ 
mine, ujx))i the special circwmstances brought to its 
attention; and it cannot substitute the decision of 
the Patent Office upon that question for its own. 
(Italics supplied.) 

Wollensak v. Reiher, 115 U. S. 96, 101. 




There is, of course, in any case such as that at bar, a 
rebuttable presumption that the Commissioner’s decision 
on the question of fact submitted to him was correct 
( Hayes-Young Co. v. St. Louts Co., 137 Fed. SO; syllabus, 
par. 4), but on the allegation and proof of fact to show 
that the delay was “unavoidable” a court may re-examine 
that question. In the Hayes-Young case, supra, Judge 

i 

i 

i 

i 

I 


i 

i 
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Sanborn, speaking for the Court of Appeals for the Eighth 
Circuit in sustaining a demurrer to a bill for injunction 
against infringement, said at page 85: 

“These allegations disclose no facts from which 
the Court can determine when, how long, or in what 
way the delay was unavoidable. Averments of spe¬ 
cific facts or circumstances from which the Court 
may see, if they are true, the fact was probably 
otherwise than the finding, are essential in a plead¬ 
ing for the purpose of overcoming the legal pre¬ 
sumption that the determination of a question of 
fact by an executive officer to whom its decision is 
entrusted bv the law is correct.*' 

The above case was cited and followed bv the Court of 

«/ 

Appeals for the First Circuit in Mattemcan v. Emmons, 
253 Fed. 372, 373. 

Obviously, when such facts are averred, the Court has 
jurisdiction to adjudge their legal sufficiency or insuffi¬ 
ciency and to enter a decree accordingly, notwithstanding 
any legal but not controlling presumption arising from the 
previous decision of the Commissioner. The citations last 
above made are submitted in addition to those on the same 
point discussed in appellant's brief, pages 41 et seq. 

Moreover, this Court has several times ruled, with ref¬ 
erence to the question of “abandonment" under R. S. 4897, 
to the same effect as follows: 

‘‘•Where as affirmative right is conferred by law, 
we think an abandonment must be predicated (on) 
facts and circumstances warranting such finding, 
and not on mere presumption.'' (Italics supplied.) 

Cutlet' v. Leonard, 31 App. D. C. 297, 303. 

Wells v. Honigman, 50 App. I). C. 90. 

Harbridge v. Perrin, 54 App. D. C. 106, 109 (cer¬ 
tiorari denied, 264 U. S. 597). 


i 
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Detail Argument in Support of Proposition B. 

IX. 

The foregoing discussion having shown that the District 
Court has statutory jurisdiction to hear and: determine 
the facts as pleaded in any bill in equity setting forth that 
the Commissioner has refused a patent by declining to 
rehabilitate a constructively abandoned application there¬ 
for, the remaining question is whether such action is one 
whollv within his discretion, so that the Court of Customs 
and Patent Appeals would not disturb his decision on an 
appeal, and the District Court should not, in a plenary suit 
under R. S. 4015, substitute its “adjudication” for such 
Office ruling. 

The first answer is that R. S. 4801 does not provide 
that any grant of relief in such case shall be within the 
“discretion” of the Commissioner. It merely requires that 
“it be shown to the satisfaction of the Commissioner of 
Patents that such delay was unavoidable.” 

This wording creates no exceptional nor unusual situa¬ 
tion, since before every official act the Commissioner must 
be satisfied that it will be “according to law.” A patent 
is not issued “unless it be shown to the satisfaction of the 
Commissioner” that the subject-matter is novel and in¬ 
volves patentable invention, and so on throughout every 
official action. If on subsequent examination of the patent 
by a District Court, “it be shown to the satisfaction” of 
that court that the patent should not have been issued, an 
adjudication of its invalidity results. 

If Congress had intended to make the revival of con¬ 
structively abandoned applications a matter; of “discre¬ 
tion-* (administrative or quasi-judicial) for the Commis¬ 
sioner it would have said so. 

Any substitution of “discretion* 7 for satisfaction, by 
court or Patent Office, is attempted legislation, judicial 
or administrative. 


Xone of the numerous decisions of the Fatent Office 
which are unquestionably appealable to the Court of Cus¬ 
toms and Patent Appeals, or unquestionably can be super¬ 
seded by the decree of a District Court, is (in theory) 
rendered until it has been ; *shown to the satisfaction of 
the Commissioner* that such Office decision is “according 
to law." A decision twice rejecting an application on the 
ground of abandonment may be appealed from (Rule 133), 
or all the facts may be submitted to a District Court for 
review by bill in equity. Why may not the facts in a 
case where a reinstatement after constructive abandon¬ 
ment has been refused also be heard under R. S. 4915 by 
a court, and its adjudication thereon substituted for the 
Office decision. The Office action in the latter case is no 
more discretionary than in the former. 

X. 

The last clause of R. S. 4897 (U. S. Compiled Statutes, 
9443) provides that in cases of requested renewals of ap¬ 
plications forfeited by failure to pay the final Government 
fee, “abandonment shall be considered as a question of 
fact " (italics supplied), and constructive abandonment 
under R. S. 4894 is, of course, equally a question of fact , 
reviewable bv a court on evidence “as the facts in the 
case may appear" (R. S. 4915). 

Abandonment is always a question of fact, and there¬ 
fore one which can be more accurately adjudicated by a 
court on bill and answer, interrogation and cross-examina¬ 
tion of witnesses, than by the Commissioner on affidavits. 
Therefore, as a matter of public policy, the original juris¬ 
diction of the District Court in this class of cases should 
not be denied upon any technical legal hypothesis, such as 
that (hereinbefore discussed) that the bill will not lie 
because there is no application on which a patent has 
been refused by the Commissioner, the once existing docu- 
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ment of that description having (as a matter of; law) van¬ 
ished after the applicant had failed for six months to 

make proper response to an Office action thereon. 

! 

As the Court has the power to gather evidence which 
the Commissioner did not have before him, and in many 
cases could not get, and is charged with a duty to “adjudge 
* * * according to law * * * as the facts in the case 
may appear, 7 ’ it seems rather absurd to hold it to be pre¬ 
cluded in such adjudication by being forbidden to inter¬ 
fere with the discretion of a quasi -judicial officer who had 
previously ruled in the matter on a less complete record. 


XI. 

i 

Furthermore, if within the discretion of the Coinmis- 
sioner such discretion is a legal, not an arbitrary one, and 

if his decision was not “according to law, 77 and “the claim- 

; 

ant is justly entitled to a patent under the law 77 (R. S. 
4893), the question whether such discretion was “exercised 

i 

in discerning the course prescribed by law 7 ' is open for 
examination in the District Court upon such evidence as 
may be submitted at the trial of the case, and under such 
circumstances the case (brought under R. S. 4915) must 
be one of first impression for that court. 

The Commissioner is an administrative officer, but in 
passing upon applications for patents his decisions involve 
quasi-judicial functions. The law on the subject of “dis¬ 
cretion' 7 should therefore be examined as to— 

Reviewable character of discretion vested in offi¬ 
cials, and 

Reviewable character of judicial discretion. 


in both classes the general rule is laid down in the deci¬ 
sions that while a court or an administrative officer may 
have practically absolute discretion in matters of pro- 
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cedure, in cases “where the law has given to a party rights, 
as growing out of a certain state of facts, there discretion 
ceases'* and the decisions of both are circumscribed by law, 
precedent and the principles of equity. 


In Corpus Juris, Vol. 18, page 1134, it is stated, under 
the subhead, “ Discretion of Officials and Fiduciaries”: 


**The lawful exercise of discretion involves a fair 
consideration of all peculiar features of the particu¬ 
lar question to the disposition of which it is to be 
applied: it excludes not only the play of fancy or 
caprice, but also servile adherence to a hard and 
fast general rule, and is confined within those limits 
within which an honest man, competent to discharge 
the duties of his office, ouyht to confine himself. 


(1135) “ Review . When anything is left to a per¬ 
son to be done according to his discretion, the law 
intends it to be done with sound discretion and 
according to la w; and the court has power to redress 
thinps that are otherwise done, notwithstanding 
they are left to the discretion of those who do them." 
(Italics supplied.) 


In discussing the discretion of the Commissioner of Pat¬ 
ents to make rules as to the division of applications for 
both process and apparatus, and/or product, the Supreme 
Court said in the Steinmetz case, supra, at pages 560, 561 : 

** -Some discretion must necessarily be left on this 

«/ 

subject to the head of the Patent Office. It is often 
a nice and perplexing question.* 

Rome discretion is not an unlimited discretion, 
and if the discretion he not unlimited it is review - 
able” (Italics supplied.) 


In the Luhin Company's Appeal, 25 Pa. Dist. Ct. Rep. 
578, the action of a state board of motion picture censors 
came under review, such board having exercised its power 
to cut out large portions of a film submitted to it under 
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i 


i 


i 

a law giving the board power “to disapprove such as 
tend, in the judgment of the board, to debase or corrupt 
morals.” The Court overruled the board, using the lan¬ 
guage quoted above from Corpus Jwris, adding!: “By dis¬ 
cretion is meant the power to discriminate and determine 
what, under existing circumstances, is right arid proper.” 

i 

In the old case of The People v. Superior Court of New 
York, 10 Wend. 285, 291, the Court quoted from I Lilly’s 
Abr. 477, as follows: 

“When anything is left to any person to be done 
according to his discretion, the law intends it must 
be done with sound discretion, and according to law, 
and the Court of B. R. hath a power!to redress 
things that are otherwise done, notwithstanding 
they are left to the discretion of those that do them " 
(Italics supplied.) 

! 

The New York Court then mentioned various instances 
of the exercise of the different kinds of discretion involving 
“power of acting without other control than one's judg¬ 
ment,” and which class of actions could not bb reviewed, 
such as the imposition of penalties within limits fixed by 

i 

statute, the auditing of accounts by supervisors, the ac¬ 
ceptance of bail bondsmen by sheriffs, etc., the!Court then 
saving: 

“These are cases of discretion in which there can 
be no appeal. But where the Ioajc has given to a 
party rights, as growing out of a certain state of 
facts, there discretion ceases; if the tribunal charged 
with administering justice commits an error in such 
a case, its acts must be subject to review,.” (Italics 
supplied.) 

The case there before the Court involved the granting 
of a new trial on the ground of newly discovered testi- 
monv, but the above remarks of the Court cover the whole 

j 

subject. 
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The net of the decisions is that in cases where substan¬ 
tive rights are involved, there can only be a leyal discre¬ 
tion, not a personal discretion. Thus “The words to *make 
allowances at their (County Commissioners') discretion' 
* * * mean to make allowances according to law at their 
discretion." (Italics supplied.) 

Rothrock v. Carr, 55 Ind. 334, 335. 

Scott v. La po rt e y 162 Ind. 34, 45. 

In the Rothrock case the Court said: 

-They mean a legal discretion, not a personal 
discretion: for to allow the Board a personal dis¬ 
cretion would give them the power to make law. 
This power is confided to another branch of the 
Government, and carefully guarded by the consti¬ 
tution." 

The same principles apply in the control of judicial 

discretion, which, as pointed out on pages 1136 et seq. of 

Corpus Juris, must be exercised **in conformity with the 

law and in a manner subserving the ends of justice"; so 

that the quasi-judicial action of the Commissioner in the 

case at bar mav be examined bv the District Court and 

* * 

finallv reviewed bv this Court. 

«- * 

-The discretion of the chancellor in permitting 
or refusing intervention is by no means absolute." 

California Cooperative Canneries v. United States, 
55 App. I). C. 36, 39, 275 Fed. 1017. 


Also: 


-The exercise of discretion by the trial court in 
issuing writs of certiorari, appointing receivers 
pendente lite, and the like, must be in accordance 
with established rules and precedents. Billings v. 
Field, 36 App. D. C. 16. And when, as here, it 
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j 

appears that there has been a departure from such 
rules and precedents, the appellate court will not 
hesitate to act.” 

American Co. v. Normandy, 40 App. D. C. 329, 
342. 

1 

i 

I 

The portion of the Billings v. Field decision referred to 
appears on page 24, the Court there saying: 

i 

“But, it is insisted, the discretion exercised by 
the trial court is not reviewable, and therefore the 
judgment will not be disturbed by an appellate 
tribunal except for errors in the determination of 
the questions arising upon the record, 'this court, 
in Section 7 of the Act of its creation * * * was 
expressly given jurisdiction to ’affirm, reverse or 
modify ? on appeal, any final order, judgment or 
decree of the Supreme Court of the District. This 
provision surely clothes this court with authority 
to inquire whether the trial court has exercised its 
discretion in accordance with established rules and 
precedents governing the exercise of svch discre¬ 
tion” (Italics supplied.) 

Absolute discretion exists only in matters of procedure, 
not in those of ultimate right. I 

Hennessy v. Cwrmody, 50 X. J. Eq. 616, 625. 

| 

i 

In that case Vice-Chancellor Pitney said that if, by dis- 

i 

cretionary power, 

“it is meant that the Chancellor has the liberty and 
power of acting, in finally settling property rights, 
at his discretion, without the restraint of the legal 
and equitable rules governing those rights, then I 
deny such power.” (Italics supplied.) j 

i 

i 

! 

Of course, the Commissioner of Patents has no more 
irresponsible liberty of action in the matter of reinstating 


i 

! 
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a constructively abandoned application than in any other 
matter affecting inventor's rights. All his powers are 
creations of law and necessarily governed by law. Thus 
in Osborn v. Bank, 9 Wheaton 738, the U. S. Supreme 
Court said, at page 866: 

“Judicial power, as contra-distinguished from the 
power of the laws, has no existence. Courts are the 
mere instruments of the law, and can will nothing. 
When they are said to exercise a discretion, it is a 
mere legal discretion, a discretion to be exercised 
in discerning the course prescribed by law: and 
when that is discerned it is the duty of the Court 
to follow it.” 

In People v. Gape, 188 Mich. 635, the question before 
the Court was the denial of a motion for change of venue. 
The Court said, at page 641 : 

**It is pointed out that to grant a change of venue 
is discretionary with the trial court: that courts 
of review will not disturb the action of trial courts 
in the exercise of such discretion except in cases 
of plain abuse, and it is urged that no abuse of 
discretion appears here. That the rule is as stated 
there can be no question, and this court has often so 
held, but in that connection is the further rule that 
the discretion lodged in the trial court is not a 
private, arbitrary or personal, but a legal discre¬ 
tion, to l>e exercised according to established and 
well-known principles of law” (quoting from Lilhfs 
Abridgments, the same passage above quoted by 
the New York Court from 10 Wendell's Reports). 

The practical application of the often loosely stated rule 
that an appellate court will not reverse a lower court on 
a matter ordinarily left to the lower court's discretion 
is well illustrated in the many cases where preliminary 
injunction decisions of the U. S. District Courts have been 
reversed on the stated theory that the decision appealed 
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from disclosed an improvident exercise of the lower court's 
discretion—which simply amounts to saying that when 
the appellate court is convinced that the trial court was 
wrong, the latter’s decision will be reversed. 

If that is so, in substance and in practice, under our 
appeal system in which the appellate court’s decision is 
based on the same record on which the lower court's judg¬ 
ment was based, how much clearer is it that! in a case 
under R. S. 4915, where the reviewing court may have 
before it a record utterly different from that submitted 
to the Commissioner, such court should not and cannot 
be barred from freedom of action by any supposed shib¬ 
boleth that the “discretion” of the Commissioner may not 
be overruled by it? 

\ 

XII. | 

I 

Finally, if decisions of the Commissioner under R. S. 
4894 were held to be so far a matter within his discretion 
that they should not be reviewed on the same showing —as 
was uniformly held with reference to patent decisions of 
this Court by the other U. S. District Courts and Courts 
of Appeals and by the Supreme Court when the statutes 
permitted both direct appeals from the Patent Office to 
this Court, ami applications to District Courts for separate 
and independent adjudications on all the facts and law of 
the cases under R. S. 4915—such inhibition would not arise 
in cases where either party introduced evidence in the 
equity suit which was not before the Commissioner. 

The above outlined practice was authorized in Morgan v. 
Daniels , 153 U. S. 120, in cases previously decided by this 
Court, on appeal from the Patent Office and when really 
to that extent acting as a part of the Patent Office, and 
different, later adjudications by other courts tinder R. S. 
4915, where substantial new evidence was presented to 
such other courts, were common. 

! 

i 

! 

i 

! 
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Therefore, even if the ruling in Moryan v. Daniels ap¬ 
plies to the Commissioners decision in the case at bar, said 
case should be remanded to the District Court to give 
plaintiff an opportunity to present such evidence in addi¬ 
tion to that already in the record made in the Patent 
Office, as plaintiff can produce. 


Conclusion. 

In view of the foregoing discussion of all the points of 
law it is contended that the decision of the District Court 
on the point of its lack of jurisdiction should lie reversed 
and the case remanded to said court for further proceed¬ 
ings not inconsistent with the rulings of this Court thereon. 

Respectfully submitted, 

JAMES T. NEWTON, 

National Press Building, 
Washington, D. C. 

A. PARKER-SMITH, 

Bar Building, 

3G West 44th Street, 

New York City, 

Amici Curiae, as Counsel for Hany J. 

DeN. McCollum anil James H. K. 

McCollum. 


Washington, September 19, 1933. 
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Copies of Sections of the Revised Statutes from 
Which Quotations Have Been Macta 
in the Foregoing Brief. 

j 

Sec. 4893. On the filing of any such application and 
the payment of the fees required bv law, the Commis¬ 
sioner of Patents shall cause an examination to be made 
of the alleged new invention or discovery; and if on such 
examination it shall appear that the claimant lis justly 
entitled to a patent under the law, and that the same is 
sufficiently useful and important, the commissioner shall 
issue a patent therefor. 

j 

Sec. 4894. All applications for patents shall; be com¬ 
pleted and prepared for examination within si^c months 
after the filing of the application, and in default thereof, 
or upon failure of the applicant to prosecute the same 
within six months after any action therein, of which notice 
shall have been given to the applicant, they j shall be 
regarded as abandoned by the parties thereto, unless it 
be shown to the satisfaction of the Commissioner of 
Patents that such delay was unavoidable: provided, 
however, That no application shall l>e regarded; as aban¬ 
doned which has become the property of the Govern¬ 
ment of the United States and with respect to which 
the head of any department of the Government shall 
have certified to the Commissioner of Patents, within a 
period of three years, that the invention disclosed there¬ 
in is important to the armament or defense of the United 
States: Provided, further, That within ninety days, and 
not less than thirty days, before the expiration of any such 
three-year period the Commissioner of Patents; shall, in 




writing' notify the head of the department interested in 
any pending application for patent, of the approaching 
expiration of the three-year period within which any ap¬ 
plication for patent shall have Iveen pending. 

Se(\ 4897. Any person who has an interest in an inven¬ 
tion or discovery, whether as inventor, discoverer, or as¬ 
signee, for which a patent was ordered to issue upon the 
payment of the final fee, hut who fails to make payment 
thereof within six months from the time at which it was 
passed and allowed, and notice thereof was sent to the 
applicant or his agent, shall have a right to make an ap¬ 
plication for a patent for such invention or discovery the 
same as in the case of an original application. But such 
second • application must be made within one year after 
the allowance of the original application. But no person 
shall be held responsible in damages for the manufacture 
or use of any article or thing for which a patent was 
ordered to issue under such renewed application prior to 
the issue of the patent. And upon the hearing of renewed 
applications preferred (proffered?) under this section, 
abandonment shall be considered as a question of fact. 

Se<\ 4915. Whenever a patent on application is re¬ 
fused by the Commissioner of Patents, the applicant, 
unless appeal has been taken from the decision of the 
Board of Appeals to the Court of Appeals of the District 
of Columbia, and such appeal is pending or has been 
decided, in which case no action may be brought under 
this section, may have remedy by bill in equity, if filed 
within six months after such refusal; and the court 
having cognizance thereof, on notice to adverse parties 
and other due proceedings had, may adjudge that such 
applicant is entitled, according to law, to receive a 
patent for his invention, as specified in his claim or for 
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any part thereof, as the facts in the case may appear. 
And such adjudication, if it be in favor of thej right of 
the applicant, shall authorize the commissioner! to issue 
such patent on the applicant filing in the Patent office 
a copy of the adjudication and otherwise complying 
with the requirements of law. In all cases where there 
is no opposing party a copy of the bill shall be served on 
the commissioner; and all the expenses of thej proceed¬ 
ings shall be paid by the applicant, whether jthe final 
decision is in his favor or not. In all suits brought 
hereunder where there are adverse parties the record in 
the Patent Office shall be admitted in whole or in part, 
on motion of either party, subject to such terms and 
conditions as to costs, expenses, and the further cross- 
examination of the witnesses as the court may impose, 
without prejudice, however, to the right of the parties 
to take further testimony. The testimony and! exhibits, 
or parts thereof, of the record in the Patent Office when 
admitted shall have the same force and effect as if 
originally taken and produced in the suit. 


[ 49235 ] 





COURT ofIappeaut 
DISTRICT OF CCUOV.U'. \ 

— i; ipd 

* « • • — 


G3f 9 


Hu* 

/ qUEIRK 


In the Court of Appeals of the District of 
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Charles K. Creiger, appellant 
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Conway P. Coe, Commissioner of Patents, 
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MEMORANDUM REPLY TO THE BRIEF FILED BY COUNSEL 
FOR McCOLLUM ET AL. AS AMICI CURIAE 
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Submitted by T. A. Hostetler, Solicitor, Patent Office, for considera¬ 
tion by the Court 

No full reply to the brief will be attempted as 
most of the points raised are fully treated in the 
main brief heretofore filed in behalf of the Patent 
Office. 

As a matter of convenience the outline adopted 
in the McCollum brief will be followed here. 

The McCollum Equity Suit No. 53951 has been 
placed on the ready calendar as No. 132J 

A. (page 2). A suit under Section 4915 R.S. is 

i 

de novo as to the evidence but not as to the issue. 

j 

B. (page 3.) The McCollum’s application in¬ 
volved in the equity suit is abandoned;. In that 

13607—33 (1) 
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suit, as appears from the Bill, no claims are before 
the Court for adjudication. Hence the argument 
based on quotation from Sec. 4915 about adjudging 
whether applicant is entitled to a patent for his 
invention as ‘ 4 specified in his claim” is without 
support. 

A. I. (page 7.) Obviously there is nothing in 
the cases cited in this section I that can possibly 
fit them into Section 4915. Buttenvorth v. Hoe, 
112 U.S. 50, was a mandamus case. The allegation 
of dicta is noted, but inasmuch as Mavrogenis in¬ 
voked the abandonment statute 4894 in his appeal, 
that statute was before the Court for consideration, 
and to that extent the decision on that point should 
not be regarded as mere dicta. 

II. (page 10.) The argument as to the Selden 
case is answered by the Carvalho decision. See 
page 6 of the Solicitor’s main brief. 

III. (page 13.) The argument in this section 
appears to treat the time element in the American 
statutes as a nullity. It is recognized in the patent 
statutes of all nations that patents must issue 
promptly so as not to become obnoxious monopolies 
by covering progress in the arts, that may have 
been made by others. To accomplish this, patents 
in European countries, as a rule, run from the date 
the application is filed. This secures diligence. 
In the United States a patent runs from the date 
of the grant. Diligence in the prosecution of the 
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application is supposed to be secured by the time 
element that is incorporated in the statutes of pro¬ 
cedure. If we ignore this time element or set it 

! 

aside whenever a dilatory applicant asks it, we will 
have nothing left in the laws to secure diligence and 
our American patents will become obnoxious mo¬ 
nopolies and a burden upon manufacturers and 

i 

others who invest their time and money to develop 
the progressive arts. The Cregier application and 
the McCollum application both relate to arts that 
have been highly developed, or perfected, subse¬ 
quent to the filing of these applications. ! It does 
not appear that appellant or the McCollums by 
their inventions have added one iota to these re¬ 
spective developments, and yet they hope to share 
in the profits. j 

IV. (page 15.) This section glaringly misin¬ 
terprets rule 133, which has nothing to do with 
abandonment of applications but comprises aban¬ 
donment of inventions (claims) by estoppel, fail¬ 
ure to make claims, etc. Note the language of the 
Rule: “Every applicant for a patent, any of the 
claims of whose application have been twice re- 

i 

jected ... on the ground of abandonment . . . 
may upon payment of a fee of $15 appeal from the 
decision of the primary examiner to the Board 
of Appeals.” Did the McCollums have their claims 
twice rejected, or even once, on the ground of 
abandonment ? Did they appeal from the decision 
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of the primary examiner to the Board of Appeals ? 
Did they pay $15.00 for such an appeal? The 
answer is ‘ ‘ No ” in each case. When the application 
became abandoned the McCollums petitioned to the 
Commissioner under Section 4894 R.S. That was 
the only course available to them under the Patent 
Laws. The last paragraph of Sec. IV reads as 
though the writer was seeking a common law right. 
That is not the case. An applicant for a patent 
seeks a ! special privilege from the Government. 
The patent statutes state specifically what he must 
do to obtain that privilege (patent) and if he does 
not comply he is not entitled to that privilege 
(patent). 

V-VI. (page 16.) Steinmetz v. Allen related to 
the question whether a requirement for division by 
the primary examiner was appealable to the Ex¬ 
aminers in Chief. All of the tribunals said No. 
The Supreme Court of the United States said Yes . 
There is no statute on division corresponding to 
Sec. 4894 on abandonment. 

VII-VIII. (page 18.) None of the cases cited 
in these two paragraphs involved applications that 
became abandoned in the Patent Office. Butter- 
worth v. Hoe, 112 U.S. 50, is quite emphatic in its 
language that the patent statutes mean what they 
say, and that is just what the Patent Office stands 
for. 

Section 4915, at the time of Gandy v. Maible, 122 
U.S. 432, provided for equity suits but made no 
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statement when they should be filed. It involved 
no abandonment of application in the Patent Office. 

Wollensack v. Reiber, 115 U.S. 96, involved a 
reissued patent (Sec. 4916 R.S.). The delay re¬ 
ferred to was not in the prosecution, but delay in 
applying for the reissue of the original patent. 
This decision and others in the series beginning 
with Miller v. Brass, 104 U.S. 350, make interesting 
reading to show how our patent laws have been 
abused to prey upon the public who in good faith 
are diligent in developing the various arts and 

i 

making improvements commercial. 

i 

In Hayes-Young v. St. Louis Transit Co., 137 
F.R. 96, the first application became abandoned 
and the Commissioner refused to revivei Appli¬ 
cant filed a second application but the oath was 
directed to the date of the first application in its 
averments as to the statutory bars. It was held 
that there was not such an oath in the second ap¬ 
plication (patent) as to support an infringement 
suit. The Court did not disturb the decision of the 
Commissioner of Patents who refused to revive the 
first application. 

In McDuffee et al. v. Ilestonville et al.\ 181 F.R. 
503, the application on which that patent was 
granted was revived by the Assistant Commissioner 
on February 1,1895, and with respect to that ques- 

j 

tion the Court, after stating the reasons for reviv¬ 
ing the application said: j 

i * 

i 

I 


i 

! 
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This finding is conclusive upon this court 
and establishes the fact that the applica¬ 
tion for the patent in suit had not been 
abandoned. 

and later savs: 

•/ 

I find it impossible to reconcile the fact, 
conclusively established by the decision of 
the Commissioner of Patents, that the ap¬ 
plication for a patent for the invention was 
not abandoned * * *. 

The above is the decision of the Circuit Court 
for the Eastern District of Pennsylvania. 

That; decision was reversed on appeal (185 F.R. 
798) but on a different ground. With respect to 
the question of the conclusiveness of the Commis¬ 
sioner’s decision reviving the application the Court 
of Appeals for the Third Circuit said: 

We are asked to review the ground of that 
action of the Patent Office, but, as in our view 
of the case the patent thereafter issued was 
void, we express no opinion on the question 
of the right of this court to so review. 

Harbridge v. Perrin, 54 App.D.C. 106,109, invol¬ 
ved abandonment of the invention and not of the 
application . There is a vast difference between 
the two. 

B. IX. (page 21.) The case of Fowler Car Co. 
v. Ewing, 244 U.S. 1, involved section 4904. The 
Supreme Court of the United States in effect said 
that the language “in the opinion of the Commis- 
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sioner” in that section meant what it said and that 
Court would probably rule likewise on the language 
of Sec. 4894 “ unless it be shown to the satisfaction 
of the Commissioner of Patents that such delay 
was unavoidable.” This decision it is submitted 
effectively disposes of the argument in j Proposi¬ 
tion B. | 

X. (page 22.) The language quoted on 'abandon¬ 

ment is not found in Sec. 4897 (35 U.S.C.A. 38) as 
amended March 2, 1927, 44 Stat. L. 1335. The 
writer again confuses abandonment of invention 
(claims) with abandonment case 

A ' i 

is apparent where Sec. 4894 can be invoked in Sec. 

4897. ! 

! 

XI. (page 23.) As a reply to this paragraph, 
pages 7 et seq. of the Solicitor’s main brief are 
submitted. Section 4894 makes a basis for a 

i 

stronger case than has been cited by ahy of the 
briefs filed because Sec. 4894 relates to special stat¬ 
utes in which an applicant is seeking aj privilege 
or monopoly from the Government of the United 
States and these statutes define the procedure to be 

i 

followed. 

The case of In re Auttonen, 293 F.R. 473, is in 
point by analogy. j 

Section 4894 was enacted under the Act of 1870 

as Sec. 32 in almost the identical language except 

■ 

the time was two years instead of six months. It 
concluded with like language: “unless it be shown 

i 

! 

i 

j 

i 

j 

i 
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to the satisfaction of the Commissioner that such 
delay was unavoidable. ” 

The patent bar has suggested all kinds of amend¬ 
ments to the patent statutes, but I know of no in¬ 
stance where it was suggested to amend Section 
4894 R.S. to take away from the Commissioner the 
exclusive right to pass upon the question of aban¬ 
donment of application or to revive an application 
as it is ordinarily expressed. 

Respectfully submitted. 

T. A. Hostetler, 

... *;-jSoj£citor for the Patent Office, 

Attorney for Appellee . 

Oct. 2,1933. 
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